United  States  District  Court 


DISTRICT  OF  NEW  JERSEY. 


THE  MUTUAL  BENEFIT  LIFE  INSURANCE 
COMPANY,  Plaintiff , 
versus 

HERMAN  C.  H.  HERQLD,  COLLECTOR,  ETC., 
Defendant. 


ACTION  ON  CONTRACT. 


Agreed  State  of  Facts  in  the  Nature  of  a 
Special  Verdict, 


It  is  hereby  stipulated  and  agreed  by  and  between 
the  attorneys  of  the  respective  parties,  that  the  fol- 
lowing statement  of  facts  shall  be  the  agreed  state 
of  facts  in  this  case,  and  the  court  is  respectfully 
requested  to  find  the  same  in  the  nature  of  a special 
verdict. 

June  27,  1912. 

PITNEY,  HARDIN  & SKINNER, 
Attorneys  of  Plaintiff. 
JOHN  B.  YREELAND, 

17.  S.  Attorney , 

Attorney  of  Defendant. 


mao.  . 
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STATEMENT  OF  FACTS. 

1.  The  Mutual  Benefit  Life  Insurance  Company, 
the  plaintiff,  was  incorporated  by  charter  granted  by 
the  State  of  New  Jersey  in  1845,  for  the  purpose  of 
insuring  lives.  It  is  a mutual  company.  It  has  no 
capital  stock  and  no  stockholders.  The  policyholders 
are  the  only  members  of  the  company.  Its  affairs  are 
managed  by  a board  of  directors  selected  by  the  policy- 
holders from  among  their  number.  Its  business  of 
life  insurance  is  conducted  on  the  mutual  plan. 

2.  In  pursuance  of  Section  38  of  the  Act  of  Con- 
gress of  August  5,  1909,  imposing  a special  excise  tax 
on  corporations,  plaintiff  duly  filed  returns  for  the 
years  1909  and  1910,  showing  the  gross  income  re- 
ceived by  it  in  cash  during  those  years  respectively, 
and  other  matters,  as  provided  by  that  Act.  The  ex- 
cise tax  assessed  thereon  against  the  plaintiff  for 
those  years  was  duly  paid. 

Afterwards,  in  December,  1911,  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  as  provided  in  that  Act,  amend- 
ed the  returns  of  the  plaintiff  for  the  years  1909  and 
1910,  in  the  several  respects  set  forth  in  paragraph  3 
and  thereupon  levied  an  additional  assessment  against 
the  plaintiff  for  the  year  1909  amounting  to  $26,789.83, 
and  for  the  year  1910  amounting  to  $35,064.15.  These 
sums,  on  January  6,  1912,  the  plaintiff  involuntarily 
and  under  duress  and  compulsion  of  law  and  threats 
of  distraint  against  its  property  and  in  order  to  avoid 
threatened  penalties  paid  to  the  defendant,  then  and 
now  Collector  of  Internal  Revenue  for  the  Fifth  Dis- 
trict of  New  Jersey,  and  accompanied  the  payment 
with  due  protest  that  the  assessment  and  collection 


Tf?  o T?  W a ^ . “Ro  b'l  n 


U.  S.  DISTRICT  COURT,  DISTRICT  OF  N.  J.  3 
Mutual  Benefit  Life  Ins.  Co.  vs.  H.  C.  H.  Herold,  Col.,  etc. 

of  said  additional  taxes  were  erroneous,  illegal  and 
wrongful.  Plaintiff  thereafter,  on  the  19th  day  of 
January,  1912,  duly  demanded  of  said  collector  re- 
payment of  said  sums  and  also  appealed  to  the  Com- 
missioner of  Internal  Revenue,  according  to  the  pro- 
visions of  law  in  that  regard  and  the  regulations  of 
the  Secretary  of  the  Treasury,  established  in  pursu- 
ance thereof,  which  appeal  said  commissioner  on  the 
29th  day  of  January,  1912,  refused  to  allow,  and  he 
and  said  collector  refused  to  repay  to  the  said  plain- 
tiff said  sums  or  any  part  thereof. 

Plaintiff  thereupon  brought  this  suit  to  recover 
back  the  money  so  paid,  and  it  is  admitted  on  behalf 
of  defendant  that  plaintiff  has  done  every  formal 
act  to  entitle  it  to  recover  in  this  suit  so  much  of  said 
taxes  as  it  may  be  determined  was  erroneously  or 
wrongfully  assessed  and  collected. 

3.  An  analysis  of  the  elements  of  these  addi- 
tional taxes,  classified  according  to  the  various  items 
of  plaintiff’s  returns,  is  set  forth  in  detail  in  the  par- 
ticulars of  demand  annexed  to  plaintiff’s  declaration 
herein.  Its  accuracy  is  admitted.  These  items  com- 
bined for  the  two  years  and  grouped  for  convenience 
may  be  summarized  thus: 

(a)  For  dividends  allowed  to  policy- 
holders in  abatement  or  reduc- 
tion of  renewal  premiums : 


1909  $14,826.35 

1910  20,779.08 

$35,605.43 


t 
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(b)  For  dividends  applied  to  the  pur- 
chase of  additional  insurance  or 
to  shorten  endowment  term : 


1909  $4,105.35 

2,469.27 

1910  4,169.70 

3,136.02 

13,880.34 


(c)  For  uncollected  and  deferred  pre- 

miums : 

1909  $1,251.22 

1910  1,244.13 

2,495.35 

(d)  For  interest  due  or  accrued  but 

uncollected : 

1909  $1,727.99 

1910  .,  2,671.40 

4,399.39 

The  foregoing  sums  represent  the  tax 
levied  on  sums  added  by  the  Commissioner 
to  plaintiff’s  return  of  gross  income. 

The  following  sums  represent  increases 
in  the  tax  assessed  against  plaintiff  by 
reason  of  the  Commissioner’s  disallowance 
of  items  of  deduction  from  income 
claimed  by  plaintiff  in  its  returns : 

(e)  For  net  additions  to  reserve  funds 

for  supplementary  policy  claims: 


1909  $2,397.52 

1910  2,960.47 

— 5,357.99 


(f)  For  ordinary  expenditures  for  pur- 
chase and  renewal  of  furniture 
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and  equipment,  claimed  by  plain- 
tiff as  “ordinary  and  necessary  ex- 


penses 

1909  

$12.13 

1910 

13.80 

18.08 

22.45 

66.46 

(g)  For  matured  endowment  policies: 

1910 $49.02 

49.02 


$61,853.98 

DIVIDENDS. 

4.  In  mutual  life  insurance  there  have  been  three 
methods  employed  of  securing  from  members  contri- 
butions to  meet  losses,  (a)  The  pure  assessment  plan, 
under  which  the  loss  payable  on  the  death  of  a member 
is,  after  the  event,  contributed  pro  rata  by  the  sur- 
viving members.  This  plan  takes  no  account  of  the 
differing  ages  of  the  insured  members  and  the  ine- 
quality in  the  probable  number  of  contributions  each 
will  have  to  make;  nor  of  the  possibility  that  dimin- 
ishing numbers  will  increase  the  assessments  upon 
the  surviving  members.  It  has  been  found  inequita- 
ble and  is  obsolete,  (b)  The  natural  premium  plan 
under  which  each  member  pays  each  year  the  cost  of 
carrying  his  insurance  for  that  year.  As  the  hazard 
of  death  increases  annually  the  premium  increases 
correspondingly,  and  the  plan  is  objectionable  on  this 
account.  This  plan  is  used  only  by  fraternal  insur- 
ance societies,  (c)  The  level  premium  plan  is  the 
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one  in  general  use  by  all  insurance  companies,  includ- 
ing plaintiff.  Under  this  plan  the  maximum  annual 
contribution  which  any  member  can  be  called  upon  to 
pay  is  uniform  throughout  the  life  of  the  policy.  The 
member  pays  during  his  early  years  a sum  in  excess 
of  the  current  cost  of  his  insurance.  This  excess  is 
applied  to  the  creation  of  a reserve  or  self-insurance 
fund,  which  serves  to  maintain  the  insurance  in  the 
later  years,  when  the  stipulated  level  premium  would 
be  insufficient  to  meet  the  current  cost  of  insurance 
on  the  natural  premium  plan. 

Whether  a mutual  company  be  conducted  on  the 
assessment  plan,  the  natural  premium  plan  or  the 
level  premium  plan,  the  member  receives  his  insurance 
at  cost.  The  assessment  company  collects  its  pre- 
miums after  the  death  has  actually  occurred  and  the 
cost  is  thereby  ascertained.  The  mutual  level  pre- 
mium company  collects  its  estimated  premiums  in  ad- 
vance and  adjusts  the  actual  cost  afterwards. 

5.  The  calculation  of  premium  rates  for  life  in- 
surance involves:  First,  the  adoption  of  a table  of 
mortality,  showing  the  probable  death  rate  for  each 
age  of  life;  Second,  the  adoption  of  an  assumed  rate 
of  interest  such  as  the  Company  may  safely  expect  to 
realize  upon  its  invested  assets  during  the  lifetime  of 
the  policy.  These  two  factors  determine  what  is 
technically  known  as  the  net  or  mathematical  pre- 
miums, which  are  the  sums  sufficient  and  necessary 
to  pay  all  outstanding  policies  as  they  become  claims, 
provided  deaths  occur  exactly  in  accordance  with  the 
table  of  mortality  and  the  rate  of  interest  earned  on 
the  investment  of  such  premiums  is  exactly  equal  to 
the  rate  assumed.  To  the  net  or  mathematical  pre- 
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iniums  there  is  added  a sum  technically  known  as 
“loading,”  for  the  purpose  of  meeting  the  expense  of 
conducting  the  business  as  well  as  any  unforeseen 
contingencies,  such  as  an  abnormal  death  rate  due  to 
war  or  pestilence.  The  net  or  mathematical  pre- 
miums, increased  by  the  “loading,”  constitute  the  pre- 
mium rates  stipulated  in  the  policies  of  insurance. 

6.  Premium  rates  so  computed  are,  in  the  expe- 
rience of  life  insurance  companies,  generally  found 
to  be  in  excess  of  their  requirements.  In  a mutual 
company  such  excess  constitutes  its  margin  of  safety 
and  must  be  liberal.  Such  a company  has  no  capital 
stock  and  must  rely  entirely  upon  its  premiums  to 
meet  unusual  contingencies.  They  must  be  suffi- 
ciently large  to  assure  the  company’s  ability  to  pay 
its  claims  as  they  accrue  beyond  peradventure.  Their 
policies  may  run  for  a period  of  fifty  or  even  seventy- 
five  years,  and  the  stipulated  premium  cannot  be  in- 
creased after  the  policy  is  issued.  In  computing  their 
rates  the  companies  use,  therefore,  a table  of  mortality 
showing  an  admittedly  higher  death  rate  than  that 
which  will  probably  be  realized.  The  assumed  rate 
of  interest  on  investments  is  also  lower  than  that 
which  the  company  expects  to  realize.  The  provision 
for  expenses  and  contingencies  is  greater  than  would 
ordinarily  be  required.  Mutual  companies  have  these 
three  margins  of  safety,  and,  normally,  each  assump- 
tion is  in  excess  of  what  is  actually  required.  They 
result  in  excess  or  redundant  premiums. 

7.  According  to  the  practice  of  the  plaintiff,  at 
the  end  of  each  year  the  excess  of  income  over  dis- 
bursements is  ascertained  and  after  setting  aside  so 
much  of  said  excess  as  is  required  for  the  increase 
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in  policy  reserves  and  other  liabilities,  the  balance  is 
added  to  the  dividend  fund.  Each  policyholder’s 
share  in  this  fund  is  then  ascertained,  and  before  his 
next  premium  falls  due,  he  is  advised  of  the  amount 
thereof  and  that  the  Company  will  accept  in  full  set- 
tlement of  such  premium  the  difference  between  the 
premium  written  in  his  policy  and  the  amount  stand- 
ing to  his  credit  in  the  dividend  fund,  which  has 
arisen  out  of  previous  premium  payments.  The  pol- 
icyholder may,  if  he  desires,  withdraw  his  share  of  the 
dividend  fund  in  cash ; or  this  share  is  paid  to  him  if 
he  discontinues  his  policy,  or  is  paid  in  addition  to 
the  amount  insured  if  the  policy  becomes  a death 
claim.  The  fund  is  available  for  emergencies;  but 
unless  so  used  by  the  Company  it  is  not  depleted  from 
year  to  year  except  by  such  actual  cash  payments  as 
are  made  from  it  as  above  mentioned. 

The  method  of  calculating  premiums  and  ascertain- 
ing and  disposing  of  the  excess  described  in  this  and 
the  two  preceding  paragraphs  is  practiced  not  only 
by  the  plaintiff,  but  by  other  Mutual  life  insurance 
companies  generally. 

8.  Plaintiff  permits  the  policyholder  to  pay  the 
full  stipulated  premium  instead  of  the  difference  be- 
tween the  stipulated  premium  and  the  amount  stand- 
ing to  his  credit  in  the  dividend  fund.  In  such  cases 
the  difference  between  the  amount  so  paid  and  the 
sum  required  to  continue  the  policy  in  force  is  used 
by  the  plaintiff,  either  in  the  purchase  of  additional 
insurance  or  to  shorten  the  endowment  or  premium- 
paying period,  as  the  insured  elects. 

Under  the  terms  of  the  plaintiff’s  outstanding  poli- 
cies, the  sum  of  $2,140,097,  dividends  accruing  during 
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the  year  1909  were,  at  the  option  of  the  insured,  pay- 
able in  cash,  or  applicable  in  reduction  of  renewal 
premiums,  or  to  purchase  additional  insurance,  or  to 
accelerate  the  time  of  payment.  The  policyholders 
elected  to  have  $410,534  thereof  applied  for  additional 
insurance;  $246,927  applied  to  accelerating  the  pay- 
ment period;  and  the  balance,  $1,482,635,  applied  in 
reduction  of  renewal  premiums  during  the  year  1909. 

Under  the  terms  of  plaintiff’s  outstanding  policies, 
the  sum  of  $2,808,479,  dividends  accruing  during  the 
year  1910,  wTere,  at  the  option  of  the  insured,  payable 
in  cash,  or  applicable  in  reduction  of  renewal  pre- 
miums, or  to  purchase  additional  insurance,  or  to  ac- 
celerate the  time  of  payment.  The  policyholders 
elected  to  have  $416,970  thereof  applied  for  additional 
insurance ; $313,601  applied  to  accelerate  the  payment 
period ; and  the  balance,  $2,077,907,  applied  in  reduc- 
tion of  renewal  premiums  during  the  year  1910. 

9.  In  the  case  of  holders  of  paid-up  policies,  there 
being  no  premium  that  may  be  reduced  by  the  divi- 
dend, the  policyholder  receives  yearly  in  cash  the 
amount  standing  to  his  credit  in  the  dividend  fund. 
In  such  cases  the  so-called  dividends  have  arisen 
mainly  from  interest  earnings  upon  the  invested  pol- 
icy reserve  in  excess  of  the  rate  assumed.  Holders 
of  paid-up  policies  are  practically  the  only  ones  who 
ask  or  receive  dividends  in  cash  on  continuing  policies. 

10.  Plaintiff  by  its  policy  contracts  has  for  many 
years  confirmed  its  policyholders’  right  to  participate 
in  the  Company’s  annual  distributions  of  surplus — 
also  for  convenience  called  “dividends.” 


f 
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Its  form  of  policy  adopted  in  December,  1892,  pro- 
vides : 

“This  policy,  while  in  force,  will  participate 
annually  in  the  Company’s  distributions  of  sur- 
plus.” 

Thereafter  this  provision  appeared  in  all  its  policies 
until  January,  1900,  when  the  provision  was  changed 
to  read  as  follows : 

“This  policy,  while  in  force,  will  participate 
annually  in  the  Company’s  distributions  of  sur- 
plus as  ordered  by  the  Directors.” 

Thereafter  this  provision  appeared  in  all  its  policies 
until  August,  1904,  when  this  provision  was  sub- 
stituted : 

“After  this  policy  shall  have  been  in  force  one 
year,  each  year’s  premium  subsequently  paid 
shall  be  subject  to  reduction  by  such  dividend 
as  may  be  apportioned  by  the  Directors;  but  if 
the  full  premium  be  paid  the  dividend  will,  if  re- 
quested, be  applied  upon  either  the  ‘Addition’ 
or  the  ‘Accelerative  Endowment’  plan.” 

“Under  the  ‘Addition’  plan,  dividends  are  ap- 
plied to  the  purchase  of  additional  participating 
insurance,  payable  with  the  policy,  such  insur- 
ance being  purchased  at  the  Company’s  regular 
single  premium  rates  for  participating  insurance, 
according  to  the  attained  age  of  the  insured. 

“Under  the  ‘Accelerative  Endowment’  plan 
dividends  are  applied  to  the  conversion  of  the 
policy  into  an  endowment,  payable  at  a specified 
and  gradually  diminishing  age,  or,  if  preferred, 
into  a fully  paid-up  participating  policy,  payable 
at  the  same  time  that  this  policy  is  payable  ac- 
cording to  its  terms.” 
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Thereafter  that  provision  appeared  in  all  the  poli- 
cies issued  by  the  Company  until  January,  1908,  when 
the  first  part  of  the  provision  was  changed  to  read 
as  follows: 

“Upon  payment  of  the  second  year’s  premium, 
and  at  the  end  of  the  second  and  each  subsequent 
policy  year  this  policy,  while  in  force,  will  be 
credited  with  such  dividends  as  may  be  appor- 
tioned by  the  Directors.  Dividends  thus  credited 
will  be  applied  either  in  reduction  of  premiums, 
or  upon  the  addition  or  accelerative  endowment 
plan,  or  paid  in  cash,  at  the  option  of  the  in- 
sured,” etc. 

This  change  was  made  in  order  to  comply  with  the 
requirement  of  the  Statute  of  the  State  of  New  Jersey 
(P.  L.  1907,  p.  133),  providing  that  “on  and  after 
the  first  day  of  January,  1908,  no  policy  of  life  insur- 
ance shall  be  issued  by  any  domestic  company  * * * 
unless  the  same  shall  contain  the  following  provi- 
sions : 

********* 

Siath.  A provision  that  the  policy  shall  partici- 
pate in  the  surplus  of  the  Company,  and  that,  begin- 
ning not  later  than  the  fifth  policy  year,  the  Company 
will,  at  uniform  intervals,  not  less  than  one  nor  more 
than  five  years,  to  be  specified  in  the  policy,  determine 
and  account  for  the  portion  of  the  divisible  surplus 
accruing  on  the  policy,  and  that  the  owner  of  the 
policy  shall  have  the  right  to  have  the  dividend  aris- 
ing from  such  participation  paid  in  cash  at  the  end 
of  the  then  current  policy  year,  provided  no  other 
dividend  option  given  in  the  policy  or  in  the  dividend 
notice  shall  have  been  duly  elected,  and  provided  that 
no  part  of  any  yearly  premium  on  said  policy  for  the 
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ensuing  policy  year  remains  unpaid.  (The  use  of 
the  last  above  proviso  is  optional  with  the  company. ) 

This  sixth  provision  shall  not  be  required  in  non- 
participating policies  nor  in  policies  issued  on  under- 
average or  sub-standard  lives,  nor  in  insurances  issued 
or  granted  in  exchange  for  lapsed  or  surrendered  poli- 
cies.” . 

This  statute  was  passed  on  the  recommendation  of 
a Commission  appointed  by  the  New  Jersey  Legisla- 
ture, to  examine  into  the  affairs  of  life  insurance  com- 
panies, and.  which  proceeded  on  similar  lines  to  those 
followed  by  the  Armstrong  Commission  in  New  York. 

The  last-recited  provision  was  contained  in  all  the 
policies  issued  by  the  plaintiff  from  January  1,  1908, 
to  January,  1910,  when,  to  more  accurately  meet  the 
requirements  of  the  law  above  quoted,  it  was  revised 
to  read  thus: 

“Upon  payment  of  the  second  year’s  premium 
and  at  the  end  of  the  second  and  of  each 
subsequent  policy  year  this  policy,  while  in  force, 
will  be  credited  with  such  dividends  as  may  be 
apportioned  by  the  Directors,  and  such  annual 
dividends  will  include  the  portion  of  the  divisible 
surplus  accruing  hereon.  Dividends  thus  cred- 
ited will  be  paid  in  cash,  or,  at  the  option  of  the 
insured,  will  be  applied  either  in  reduction  of 
premiums,  or  upon  the  addition  or  accelerative 
endowment  plan,”  etc. 

By  action  of  the  Board  of  Directors  of  the  plaintiff 
from  time  to  time  the  above  provisions  have  been  made 
applicable  to  all  the  outstanding  policies  of  the  Com- 
pany. 
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The  following  are  the  forms  of  policy  contracts 
adopted  by  the  plaintiff  in  1904  and  1908,  respectively, 
as  above  stated. 

THE  MUTUAL  BENEFIT  LIFE  INSURANCE 
COMPANY,  in  consideration  of  the 
statements  and  agreements  in  the  ap- 
plication for  this  Policy,  which  are 
hereby  made  a part  of  this  contract, 

Age and  of  the  sum  of 

dollars  and 

cents,  the 

receipt  of  which  is  hereby  acknowl- 
Annual  edged,  and  of  the  payment  of  a like 


sum  on  the day 

of  at 


the  office  of  the  Company  in  the  City 
Premium,  of  Newark,  New  Jersey,  or  to  Agents 
when  they  produce  receipts  signed  by 
the  President  or  Treasurer,  in  every 
year  during  the  continuance  of  this 
$ Policy,  DOES  INSURE  the  Life  of 


of  in 

the  County  of 

State  of 

(herein  called  the  Insured)  in  the 

amount  of 

dollars,  for  the  term  of  Life,  PAY- 
ABLE at  its  office  in  the  City  of  New- 
ark, New  Jersey,  to 

executors,  administrators  or  assigns,  immediately 
upon  receipt  of  due  and  satisfactory  proof  of  inter- 
est and  of  the  death  of  the  Insured,  deducting  there- 
from all  indebtedness  to  the  Company  on  this  Policy, 
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together  with  the  balance,  if  any,  of  the  then  current 
year’s  Premium. 

If  the  said  Premiums  shall  not  be  paid  in  the  man- 
ner hereinbefore  mentioned  this  Policy  shall  become 
null  and  void,  and  all  Premiums  paid  be  forfeited 
except  as  hereinafter  provided. 

THIS  POLICY  does  not  take  effect  until  the  first 
Premium  shall  have  been  actually  paid  during  the 
lifetime  of  the  Insured;  nor  are  Agents  authorized  to 
make,  alter,  or  discharge  this  or  any  other  contract 
in  relation  hereto,  or  to  waive  any  forfeiture  hereof. 
Any  error  made  in  understating  the  age  of  the  In- 
sured will  be  adjusted  by  paying  such  amount  as  the 
Premiums  paid  would  purchase  at  the  table  rate. 

No  assignment  of  this  Policy  shall  take  effect  until 
written  notice  thereof  shall  be  given  to  the  Company. 

THIS  POLICY,  AFTER  TWO  YEARS,  WILL  BE 
INCONTESTABLE , EXCEPT  FOR  NON-PAY- 
MENT OF  PREMIUM. 

THE  NON  FORFEITURE  PROVISIONS  AND 
SPECIAL  PRIVILEGES  PRINTED  ON  THE 
SECOND  AND  THIRD  PAGES  HEREOF  ARE 
HEREBY  MADE  A PART  OF  THE  POLICY  CON- 
TRACT. 

IN  WITNESS  WHEREOF , the  said  THE 
MUTUAL  BENEFIT  LIFE  INSUR- 
ANCE COMPANY  has,  by  its  President 
and  Secretary,  executed  this  Contract  at 
the  City  of  Newark,  in  the  State  of  New 

Jersey,  this day  of 

one  thousand 

nine  hundred  and 


Secretary. 


President. 
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NON-FORFEITURE  PROVISIONS. 

At  the  end  of  any  Policy  year  during  the  whole  of 
which  this  Policy  shall  have  been  in  force,  or  within 
three  months  from  default  in  Premium  payments, 
provided  that  not  less  than  two  full  years’  Premiums 
shall  have  been  paid,  the  owner  shall  have  the  follow- 
ing options: 

1.  To  surrender  the  Policy  to  the  Company 
at  Newark  for  its  Cash  Surrender  Yalue,  which 
shall  be  equal  to  the  entire  Net  Reserve  thereon 
by  the  American  Experience  Mortality  and  in- 
terest at  three  per  cent,  yearly,  less  one  per  cent, 
of  the  amount  insured  by  the  Policy  and  by  the 
Dividend  Additions,  if  any.  Any  indebtedness 
to  the  Company  on  this  Policy  will  be  deducted 
from  the  Cash  Surrender  Value  as  above  com- 
puted. 

2.  To  surrender  the  Policy  to  the  Company 
at  Newark  for  a Non-Participating  Paid-up 
Policy  payable  at  the  time  this  Policy  would  be 
payable  if  continued  in  force. 

3.  If  the  Policy  be  not  surrendered  as  above 
the  Insurance  will  be  Automatically  Ex- 
tended from  date  of  default  in  Premium  pay- 
ments, without  participation  in  surplus,  for  the 
full  amount  of  the  Policy  and  existing  Dividend 
Additions,  if  any,  without  any  action  by  the 
owner  of  the  Policy.  If  death  shall  occur  dur- 
ing the  first  year  of  the  term  of  Extended  In- 
surance, there  shall  be  deducted  from  the  amount 
payable  any  Premium  that  would  have  become 
due  on  this  Policy  if  it  had  continued  in  force, 
and  a sum  equal  to  the  amount  of  any  indebted- 
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ness  to  the  Company  on  this  Policy  at  time  of 
such  non-payment  of  Premium.  If  death  shall 
occur  after  one  year  from  date  of  non-payment  of 
Premium  and  within  the  period  of  Extended  In- 
surance no  deduction  will  be  made  from  the  sum 
insured. 

The  amount  of  the  Paid-up  Policy,  or  the  term  of 
the  Extended  Insurance,  will  be  such  as  the  amount 
of  the  Cash  Surrender  Value  of  this  Policy,  less  any 
indebtedness  to  the  Company  thereon,  will  purchase 
at  Net  Single  Premium  rates,  according  to  the  at- 
tained age  of  the  Insured,  by  the  American  Expe- 
rience Mortality  and  interest  at  three  per  cent,  yearly. 


Unless  previously  surrendered  to  the  Company,  this 
Policy  may  be  reinstated  at  any  time  within  three 
years  from  default  in  Premium  payments,  provided 
the  Company  is  furnished  with  satisfactory  evidence 
of  insurability  and  all  arrears  with  interest  thereon 
at  not  to  exceed  six  per  cent,  yearly  shall  be  paid ; but 
no  such  evidence  of  insurability  will  be  required  and 
no  interest  will  be  charged  if  the  arrears  shall  be 
paid  while  the  Insured  is  living  and  within  one  month 
from  such  default. 


The  Company  at  any  time  while  the  Policy  is  in 
force,  will  loan  up  to  the  limit  secured  by  its  Cash 
Surrender  Value  upon  receipt  of  the  Policy  and  a 
satisfactory  Certificate  of  Loan.  The  rate  of  interest 
charged  shall  not  exceed  six  per  cent,  per  annum. 
The  loan  may  be  paid  off  at  any  time  while  the  Policy 
is  in  force. 
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THE  FOLLOWING  TABLE 

shows  the  Minimum  Values  guaranteed  by  this  Pol- 
icy for  the  years  stated,  computed  in  accordance  with 
the  above  Non-forfeiture  Provisions  upon  the  assump- 
tion that  all  Premiums  (less  current  Dividends)  have 
been  fully  paid  in  cash,  and  that  there  is  no  loan  on 
the  Policy.  Dividends  applied  upon  either  the 
“Addition”  or  “Accelerative  Endowment”  plan  effect 
a corresponding  increase  in  the  Values  of  the  Policy. 


Cash  Surrender  Value 

Automatic 

At  End  of  Year 

Loan  Value 

Extended  Insurance 

Paid-up  Policy 

Years 

Days 

Note:  While  any  owner  of  the  Policy  (either  by 

the  terms  thereof  or  by  assignment)  is  a minor  no 
loan  can  be  made  by  the  Company,  except  for  the 
purpose  of  paying  current  Premiums;  and  before  the 
Cash  Surrender  Value  can  be  paid  the  interest  of 
such  minor  must  be  released  by  a duly  appointed  legal 
guardian. 


SPECIAL  PRIVILEGES. 

The  Insured  will  be  entitled  at  any  time  while  this 
Policy  is  in  force  and  not  assigned,  upon  return  of  the 
Policy  to  the  Company  at  Newark  with  the  Insured’s 
written  request  for  the  appropriate  indorsement  of 
the  Policy  by  the  Company : 

1.  To  have  the  Beneficiary  changed. 

2.  To  have  the  whole,  or  any  designated  frac- 
tion, of  the  proceeds  of  this  Policy  at  its  maturity 
retained  by  the  Company  until  the  death  of  the 
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Beneficiary,  the  Company  in  the  meantime  to 
pay  the  Beneficiary  an  Annuity  equal  to  three  per 
cent,  of  the  amount  so  retained,  the  first  Annuity 
being  payable  one  year  after  the  maturity  of 
this  Policy,  and  the  last  Annuity  payment  to  be 
a pro  rata  one  for  the  expired  fraction  of  the  year 
in  which  the  Beneficiary  dies.  At  the  time  any 
Annuity  becomes  payable,  the  Beneficiary  may 
withdraw  the  amount  retained  by  the  Company, 
in  which  case  the  Annuity  payments  will  cease. 

3.  To  have  the  whole,  or  any  designated  frac- 
tion, of  the  proceeds  of  this  Policy  at  its  maturity 
paid  in  a specified  number  (not  exceeding  thirty) 
of  equal  annual  Instalments,  the  first  Instalment 
being  payable  immediately.  The  following  Table 
of  Instalment  Values  shows  the  amounts  payable 
in  Instalments,  also  the  Commutation  Values  if 
any  of  the  next  succeeding  unpaid  Instalments 
be  commuted  to  one  sum  when  any  Instalment 
falls  due. 

The  right  of  Withdrawal  under  Privilege  No.  2 or 
of  Commutation  under  Privilege  No.  3 will  be  with- 
held from  the  Beneficiary  by  the  Company,  if  the  In- 
sured shall  so  direct. 

If  the  Policy  be  not  then  assigned  the  Insured  may, 
while  the  Policy  is  in  force,  revoke  the  request  to  have 
settlement  made  in  accordance  with  Privilege  No.  2 
or  No.  3. 

Unless  otherwise  directed  by  the  Insured,  the  Com- 
pany at  the  maturity  of  this  Policy  will  extend  to  the 
Beneficiary  either  Privilege  No.  2 or  No.  3. 

After  this  Policy  shall  have  been  in  force  one  year, 
each  year’s  Premium  subsequently  paid  shall  be  sub- 
ject to  reduction  by  such  Dividend  as  may  be  ap- 
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portioned  by  the  Directors;  but  if  the  full  Premium 
be  paid,  the  Dividend  will,  if  requested,  be  applied 
upon  either  the  “Addition”  or  the  “Accelerative  En- 
dowment” plan.  If  settlement  of  this  Policy  be  made 
in  accordance  with  either  Privilege  No.  2 or  No.  3, 
the  stipulated  payments  will  be  increased  by  such 
Annual  Dividends  as  may  be  apportioned  by  the  Di- 
rectors; but  such  Dividends  will  be  payable  only  in 
cash.  This  Policy  will  not  be  entitled  at  the  time 
of  default  in  payment  of  any  Premium  which  may 
become  due  hereon  to  credit  for  any  Dividend  which 
may  have  been  provisionally  declared  conditioned 
upon  the  payment  of  such  Premium. 

Under  the  “Addition”  plan,  Dividends  are  applied 
to  the  purchase  of  additional  participating  insurance 
payable  with  the  Policy,  such  insurance  being  pur- 
chased at  the  Company’s  regular  single  premium  rates 
for  participating  insurance  according  to  the  attained 
age  of  the  Insured. 

Under  the  “Accelerative  Endowment”  plan,  Divi- 
dends are  applied  to  the  conversion  of  the  Policy  into 
an  Endowment  payable  at  a specified  and  gradually 
diminishing  age,  or,  if  preferred,  into  a fully  paid-up 
participating  Policy  payable  at  the  same  time  that 
this  Policy  is  payable  according  to  its  terms. 

If  Dividends  have  been  applied  upon  the  “Accelera- 
tive Endowment”  plan  subsequent  Dividends  cannot 
be  applied  upon  the  “Addition”  plan,  or  vice  versa. 
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INSTALMENT  VALUES 


Amount  Payable  Annually  in  Instal- 
ments in  Lieu  of  each  $1,000  Payable 
in  One  Sum  at  Maturity. 


Percentage  of  Face  Value  of  Unpaid 
Instalments  Allowable  in  case 
of  Commutation. 


Illustration  : If  twenty  Instalments  be  selected, 

the  amount  of  each  Instalment  will  be  $65.26  for 
each  $1,000  payable  in  one  sum  at  maturity,  the 
amount  payable  in  Instalments  aggregating  $1,305.20. 
If  five  of  these  Instalments,  amounting  to  $326.30, 
have  been  paid,  and  the  next  five  be  commuted  to  one 
sum,  their  Commuted  Value  when  the  sixth  Instal- 
ment falls  due  will  be  $307.84  ($326.30  x .94342).  The 
eleventh  and  subsequent  Instalments  would  be  pay- 
able as  they  fell  due.  If,  when  the  sixth  Instalment 
fell  due,  the  unpaid  fifteen  Instalments,  amounting 
to  $978.90,  be  commuted  to  one  sum,  their  Commuted 
Value  would  be  $802.44  ($978.90  x .81974). 

THE  MUTUAL  BENEFIT  LIFE  INSURANCE 
COMPANY, 

in  consideration  of  the  payment  of 
Premiums  as  hereinafter  provided, 
hereby  insures  the  Life  of 


Insured . 


Amount. 

When, 

Where 

and  to 

Whom 

Payable. 


of  in 

the  County  of 


State  of  

(herein  called  the  Insured)  in  the 

sum  of  

Dollars,  for  the  term  of  Life,  pay- 
able at  its  office  in  Newark,  New 

Jersey,  to 

the  executors,  administrators  or  as- 
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signs  of  the  Insured,  immediately 
upon  receipt  of  due  proof  of  the 
death  of  the  Insured.  Any  error 
made  in  stating  the  age  of  the  In- 
sured will  be  adjusted  by  paying 
such  amount  as  the  Premiums  paid 
would  purchase  at  the  correct  age. 
Any  indebtedness  to  the  Company 
on  this  Policy  and  any  unpaid  in- 
stalments of  the  then  current  year’s 
Premium  will  be  deducted  from 
the  sum  insured. 

Premiums . The  Annual  Premium  of 

Dollars  and  

Cents,  will  be  payable  by  the  In- 
sured on  delivery  hereof  and  on  the 

day  of 

in  each  year 

during  the  continuance  of  this 
Policy,  at  the  Company’s  office  in 
Newark,  New  Jersey,  or  to  Agents 
in  exchange,  for  receipts  signed  by 
the  President  or  Treasurer.  In  lieu 
of  the  Annual  Premium  the  Com- 
pany will  accept 

Dollars  and  

Cents  Semi-annually  in  advance, 

or  Dollars  and 

Cents  Quar- 

ter-annually  in  advance.  This  Pol- 
icy will  not  take  effect  unless  the 
first  Premium  or  agreed  instalment 
thereof  shall  be  actually  paid  dur- 
ing the  lifetime  of  the  Insured. 
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Assignment. 


Agents. 


I nco  ntestabi  lity. 


Examined 


Age 


No  Assignment  of  this  Policy 
shall  take  effect  until  written  no- 
tice thereof  shall  be  given  to  the 
Company. 

Agents  are  not  authorized  to 
make,  alter  or  discharge  contracts. 

If  within  one  year  the  Insured 
shall  commit  suicide,  while  sane  or 
insane,  this  Policy  will  be  null  and 
void.  This  Policy  will  be  incon- 
testable after  one  year  except  for 
non-payment  of  Premium. 

THE  PROVISIONS  AND 
AGREEMENTS  printed  on  the 
second  and  third  pages  hereof  are 
a part  of  this  contract. 

In  Witness  Whereof,  THE  MU- 
TUAL BENEFIT  LIFE  IN- 
SURANCE COMPANY  has, 
by  its  President  and  Secre- 
tary, executed  this  contract  at 
the  City  of  Newark,  in  the 
State  of  New  Jersey,  this 

day  of 

one  thou- 
sand nine  hundred  and 


FRED’K  FRELINGHUYSEN, 

President. 


Secretary. 

Attest: 


Registrar. 
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NON-FORFEITURE  PROVISIONS. 

At  the  end  of  any  Policy  year  during  the  whole  of 
which  this  Policy  shall  have  been  in  force,  or  within 
one  month  from  default  in  Premium  payments,  the 
owner  shall  have  the  following  options : 

1.  To  surrender  the  Policy  to  the  Company 
at  its  office  in  Newark,  New  Jersey,  for  its  Cash 
Surrender  Value. 

2.  To  surrender  the  Policy  to  the  Company 
at  its  office  in  Newark,  New  Jersey,  for  a Non- 
participating  Paid-up  Policy  payable  at  the 
time  this  Policy  would  be  payable  if  continued 
in  force. 

3.  If  the  Policy  be  not  surrendered  as  above, 
the  insurance  will  be  Automatically  Ex- 
tended from  date  of  default  in  Premium  pay- 
ments, without  any  action  by  the  owner  of  the 
Policy  and  without  participation  in  surplus,  for 
a sum  equal  to  the  amount  of  the  Policy  and  ex- 
isting Dividend  Additions,  if  any,  less  any  in- 
debtedness to  the  Company  hereon. 

The  Cash  Surrender  Value  will  be  equal  to  the  en- 
tire Net  Reserve  on  this  Policy  by  the  American  Ex- 
perience Mortality  and  interest  at  Three  Per  Centum 
yearly,  less  any  indebtedness  to  the  Company  hereon 
and  less  a sum  equal  to  one  per  centum  of  the  amount 
of  this  Policy  and  existing  Dividend  Additions,  if 
any,  up  to  and  including  the  fifth  Policy  year,  after 
which  the  said  percentage  will  be  reduced  each  year 
one-tenth  per  centum  of  the  amount  insured.  If  there 
be  no  indebtedness  the  Cash  Surrender  Value  will  be 
as  shown  in  the  following  Table. 
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The  amount  of  the  Paid-up  Policy  or  the  term  of 
the  Extended  Insurance,  will  be  such  as  the  amount 
of  the  Cash  Surrender  Value  will  purchase  at  Net 
Single  Premium  rates,  according  to  the  attained  age 
of  the  Insured,  by  the  American  Experience  Mortal- 
ity and  interest  at  Three  Per  Centum  yearly,  and  if 
there  be  no  indebtedness,  will  be  as  shown  in  the  fol- 
lowing Table.  The  Paid-up  Policy  or  the  Extended 
Insurance  will  be  entitled  to  Cash  Surrender  Values 
equal  to  the  reserve  thereon  at  time  of  surrender, 
computed  upon  the  basis  hereinbefore  mentioned, 
less  any  indebtedness  to  the  Company  thereon. 

Except  as  provided  in  this  Policy  any  default  in 
Premium  payments  will  immediately  render  the  Pol- 
icy null  and  void. 

Reinstatement.  In  event  of  default  in  Premium 
payments,  the  arrears  may  be  paid  within  one  month, 
or,  if  not  so  paid  and  the  Insured  shall  die  within  the 
said  month,  this  Policy  will  be  regarded  as  being  then 
in  force,  and  the  arrears  will  be  deducted  in  the  set- 
tlement hereof;  Or,  if  requested  by  the  Insured  prior 
to  or  within  the  said  month,  the  arrears  will  be 
charged  as  an  indebtedness  against  this  Policy,  bear- 
ing interest  at  a rate  not  exceeding  six  per  centum 
per  annum,  provided  the  entire  indebtedness  then 
outstanding  shall  be  within  the  limit  secured  by  the 
Cash  Surrender  Value;  Or  this  Policy  may  be  rein- 
stated at  any  time  after  the  said  month,  upon  evi- 
dence of  insurability  satisfactory  to  the  Company  and 
payment  of  all  arrears  with  interest  thereon  at  not  to 
exceed  six  per  centum  per  annum;  Provided,  in  any 
case,  the  Policy  has  not  been  surrendered  to  the  Com- 
pany. 
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Loans.  At  any  time  while  this  Policy  is  in  force 
the  Company  will  loan  up  to  the  limit  secured  by  the 
Cash  Surrender  Value,  upon  receipt  of  the  Policy 
and  a Certificate  of  Loan  satisfactory  to  the  Com- 
pany. The  rate  of  interest  charged  shall  not  exceed 
six  per  centum  per  annum.  The  loan  may  be  paid  off 
at  any  time  while  the  Policy  is  in  force.  If  interest 
be  not  paid  when  due,  it  shall  be  added  to  the  prin- 
cipal, provided  the  entire  indebtedness  then  out- 
standing shall  be  within  the  limit  secured  by  the 
Cash  Surrender  Value;  otherwise  non-payment  of  in- 
terest shall  render  the  Policy  null  and  void  after  one 
month’s  notice  shall  have  been  mailed  to  the  last 
known  address  of  the  Insured  and  Assignee,  if  any. 

THE  FOLLOWING  TABLE 

shows  the  Minimum  Values  guaranteed  by  this  Pol- 
icy for  the  years  stated,  provided  there  is  no  outstand- 
ing indebtedness  to  the  Company  hereon.  Dividends 
applied  upon  either  the  Addition  or  Accelerative  En- 
dowment plan  effect  a corresponding  increase  in  the 
values  of  the  Policy. 


At  End  of  Year 

Cash  Surrender  Value 

Automatic 
Extended  Insurance 

Years 

Days 

Note:  While  any  owner  of  the  Policy  (either  by 
the  terms  thereof  or  by  assignment)  is  a minor  no 
loan  can  be  made  by  the  Company,  except  for  the  pur- 
pose of  paying  current  Premiums;  and  before  the 
Cash  Surrender  Value  can  be  paid  the  interest  of 
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such  minor  must  be  released  by  a duly  appointed  le- 
gal guardian. 

This  Policy  contains  the;  entire  contract  and 
is  based  upon  the  statements  made  by  the  Insured  in 
the  application  herefor,  a copy  of  which  is  appended 
hereto.  Such  statements,  in  the  absence  of  fraud, 
will  be  deemed  representations  and  not  warranties. 

A 

SPECIAL  PRIVILEGES. 

If  not  assigned,  this  Policy  may  be  returned  to  the 
Company  at  its  office  in  Newark,  New  Jersey,  with 
the  Insured’s  written  request  for  the  appropriate  in- 
dorsement of  the  Policy  by  the  Company: 

1.  To  have  the  Beneficiary  changed.  This 
change  may  be  made  at  any  time  and  from  time 
to  time  while  the  Policy  is  in  force,  or  within  one 
month  from  default  in  Premium  payments. 

2.  To  have  the  whole,  or  any  designated  frac- 
tion, of  the  proceeds  of  this  Policy  at  its  matu- 
rity retained  by  the  Company  until  the  death  of 
the  Beneficiary,  the  Company  in  the  meantime  to 
pay  the  Beneficiary  an  Annuity  equal  to  three 
per  centum  of  the  amount  so  retained,  the  first 
Annuity  being  payable  one  year  after  the  matu- 
rity of  this  Policy,  and  the  last  Annuity  payment 
to  be  a pro  rata  one  for  the  expired  fraction  of 
the  year  in  which  the  Beneficiary  dies.  At  the 
time  any  Annuity  becomes  payable,  the  Benefi- 
ciary may  withdraw  the  amount  retained  by  the 
Company,  in  which  case  the  Annuity  payments 
will  cease. 

3.  To  have  the  whole,  or  any  designated  frac- 
tion, of  the  proceeds  of  this  Policy  at  its  matu- 
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rity  paid  in  a specified  number  (not  exceeding 
thirty)  of  equal  Annual  Instalments,  as  shown 
by  the  accompanying  Table,  the  first  Instalment 
being  payable  immediately. 

4.  To  have  the  whole,  or  any  designated  frac- 
tion, of  the  proceeds  of  this  Policy  at  its  matu- 
rity paid  in  equal  Annual  Instalments  contin- 
uing during  the  lifetime  of  the  Beneficiary,  as 
shown  by  the  accompanying  Table,  the  first  In- 
stalment being  payable  immediately. 

When  either  of  the  Instalments  payable  under 
Privilege  No.  3,  or  of  the  Instalments  certainly  pay- 
able under  Privilege  No.  4,  shall  fall  due,  the  Com- 
pany, if  requested,  will  pay  the  then  Present  or  Com- 
muted Value  of  such  Instalments  computed  at  three 
per  centum  interest  compounded  annually,  as  shown 
by  the  accompanying  Table.  The  commutation  of  a 
part  or  the  whole  of  the  Instalments  certainly  pay- 
able under  Privilege  No.  4 will  not  affect  the  amounts 
payable  thereunder  after  the  term  during  which  the 
Instalments  certain  would  have  been  payable. 

The  right  of  Withdrawal  under  Privilege  No.  2,  or 
of  Commutation  under  Privileges  Nos.  3 and  4,  will 
be  withheld  from  the  Beneficiary  if  the  Insured  shall 
so  direct. 

If  the  Policy  be  not  assigned,  the  Insured  may  re- 
voke the  request  to  have  settlement  made  in  accord- 
ance with  Privilege  No.  2,  or  No.  3,  or  No.  4. 

Unless  otherwise  directed  by  the  Insured,  the  Com- 
pany at  the  maturity  of  this  Policy  will  extend  to  the 
Beneficiary  Privilege  No.  2,  or  No.  3,  or  No.  4. 
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DIVIDENDS. 

Upon  payment  of  the  second  year’s  Premium,  and 
at  the  end  of  the  second  and  of  each  subsequent  Pol- 
icy year,  this  Policy  while  in  force  will  be  credited 
with  such  Dividends  as  may  be  apportioned  by  the 
Directors.  Dividends  thus  credited  will  be  applied 
either  in  reduction  of  Premuims,  or  upon  the  Addi- 
tion or  Accelerative  Endowment  plan,  or  paid  in 
cash,  at  the  option  of  the  Insured;  but  if  Dividends 
have  been  applied  upon  the  Addition  plan,  subse- 
quent Dividends  cannot  be  applied  upon  the  Accel- 
erative Endowment  plan,  or  vice  versa.  If  settlement 
of  this  Policy  be  made  in  accordance  with  Privilege 
No.  2,  or  No.  3,  or  No.  4,  the  stipulated  payments  un- 
der Privilege  No.  2 or  No.  3,  or  the  Instalments  cer- 
tainly payable  under  Privilege  No.  4,  will  be  in- 
creased by  such  Annual  Dividends  as  may  be  appor- 
tioned by  the  Directors,  but  such  Dividends  will  be 
payable  only  in  cash. 

Under  the  Addition  plan  Dividends  are  applied  to 
the  purchase  of  additional  participating  insurance 
(herein  referred  to  as  Dividend  Additions)  payable 
with  the  Policy,  such  insurance  being  purchased  at 
the  Company’s  rates  therefor  published  and  in  force 
at  this  date.  This  Policy  may  be  converted  into  a 
fully  Paid-up  Participating  Policy  payable  at  the 
same  time  as  this  Policy,  subject  to  any  outstanding 
indebtedness  on  this  Policy,  whenever  the  Reserve  on 
such  Additional  Insurance,  together  with  the  Reserve 
on  the  original  Policy,  computed  on  the  basis  herein- 
before mentioned,  shall  equal  the  Net  Single  Pre- 
mium therefor,  computed  on  the  same  basis. 

Under  the  Accelerative  Endowment  plan  Dividends 
are  applied  to  the  conversion  of  the  Policy  into  an 
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Endowment  payable  at  a specified  and  gradually 
diminishing  age ; or,  if  preferred,  into  a fully  Paid-up 
Participating  Policy  payable  at  the  same  time  that 
this  Policy  is  payable  according  to  its  terms. 


11.  The  plaintiff’s  explanations  to  the  public  of 
its  premium  rates  and  distributions  of  surplus  are 
illustrated  by  the  following  extracts  from  a leaflet 
issued  in  1891: 

“Premiums  are  accurately  computed  upon  the 
assumption  that  four  per  cent,  interest  will  be 
realized  on  investments,  and  that  deaths  will 
happen  in  accordance  with  the  American  Experi- 
ence Table  of  Mortality. 

The  net  or  mathematical  premiums  so  com- 
puted, are  then  increased  by  a moderate  loading, 
to  provide  for  expenses,  taxes,  or  any  unforeseen 
contingencies.  This  loading  is  much  more  than 
will  probably  be  required  for  the  above  purposes ; 
but  it  is  designed  to  render  the  Company’s  ability 
to  meet  its  contracts  absolutely  certain  even  un- 
der the  most  unfavorable  circumstances.  The 
rates  of  premium  might  perhaps  be  somewhat  re- 
duced without  any  appreciable  risk;  but  it  is 
considered  best  to  accomplish  such  reduction  by 
means  of  yearly  dividends,  declared  after  the 
Company’s  experience  has  actually  proved  the 
premiums  to  have  been  larger  than  required.  A 
reduction  of  premiums  at  the  outset  would  result 
in  a corresponding  reduction  of  dividends;  so 
that  the  absolute  cost  of  the  insurance  would  re- 
main the  same,  although  the  company’s  ability 
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to  meet  its  policies  under  any  and  all  circum- 
stances, would  have  been  impaired. 

All  surplus  is  returned  to  policyholders  in  the 
form  of  dividends. 

Where  there  is  a premium  loan,  all  dividends 
are  applied  to  the  reduction  of  the  loan. 

Where  there  is  no  premium  loan,  dividends  are 
applied  to  the  reduction  of  the  cash  premiums, 
or  paid  in  cash,  if  the  policy  be  a paid-up  one, 
unless  the  policyholder  shall  prefer  to  apply 
them  upon  the  ‘Addition’  or  ‘Accelerative  Endow- 
ment’ plan.” 


12.  During  1909  the  plaintiff  re- 
ceived from  policyholders,  on  renewal 

of  their  contracts,  the  sum  of $13,905,952.00 

Of  this  sum  there  was  used  for  the 
purpose  of  renewing  these  outstanding 

policies  for  the  year 13,248,490.00 

And  there  was  used  in  buying  addi- 
tional insurance 410,534.00 

And  there  was  used  in  shortening  the 
premium-paying  term  of  said  policies 
the  remainder  of  said  first  sum 246,927.00 


In  1909  plaintiff  applied  dividends  in 

reduction  of  renewal  premiums 2,140,097.00 

In  plaintiff’s  return  to  the  Collector 
of  Internal  Revenue  for  the  year  1909 
the  statement  of  gross  income  embraced 
as  the  aggregate  amount  of  premiums 

received  the  sum  of 16,154,779.00 

Of  which  sum  first  year’s  premiums 
on  insurances  were 


2,116,626.00 
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First  year’s  premiums  on  annuities 


were  124,995.00 

Renewal  premiums  were 13,248,490.00 

Used  to  purchase  paid-up  additions..  410,534.00 

Used  to  shorten  premium-paying  per- 
iods   246,927.00 

Renewal  premiums  on  annuities.  . . . 7,205.00 

In  1909  plaintiff  paid  its  policyhold- 
ers in  cash,  as  distribution  of  surplus, 
or  so-called  dividends,  the  sum  of . . . . 416,876.00 


For  the  sum  so  paid  no  deduction  from  gross  in- 
come was  made  or  claimed  by  the  Company  in  its 
return  to  the  Collector  of  Internal  Revenue  for  the 
year  1909. 


13.  During  1910  the  plaintiff  re- 
ceived from  policyholders,  on  renewal 

of  their  contracts,  the  sum  of $14,270,488.00 

Of  this  sum  there  was  used  for  the 
purpose  of  renewing  these  outstanding 

policies  for  the  year. 13,539,916.00 

And  there  was  used  in  buying  addi- 
tional insurance 416,970.00 

And  there  was  used  in  shortening  the 
premium-paying  term  of  said  policies 

the  remainder  of  said  first  sum 313,601.00 

In  1910  plaintiff  applied  dividends  in 

reduction  of  renewal  premiums 2,808,479.00 

In  plaintiff’s  return  to  the  Collector 
of  Internal  Revenue  for  the  year  1910 
the  statement  of  gross  income  embraced 
as  the  aggregate  amount  of  premiums 

received  the  sum  of 16,863,965.00 

Of  which  sum  first  year’s  premiums 
on  insurance  were 2,535,938.00 
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First  year’s  premiums  on  annuities 

were  45,829,00 

Renewal  premiums  were 13,539,916.00 

Used  to  purchase  paid-up  additions..  416,970.00 

Used  to  shorten  premium-paying  per- 
iods   313,601.00 

Renewal  premiums  on  annuities. . . . 11,708.00 

In  1910  plaintiff  paid  its  policyhold- 
ers in  cash,  as  distribution  of  surplus, 
or  so-called  dividends,  the  sum  of. . . . 453,606.00 


For  the  sum  so  paid,  no  deduction  from  gross  in- 
come was  made  or  claimed  by  the  Company  in  its 
return  to  the  Collector  of  Internal  Revenue  for  the 
year  1910. 


14.  UNCOLLECTED  AND  DEFERRED  PRE- 
MIUMS. 

State  Insurance  Commissioners  require  Insurance 
Companies  to  report  each  year  the  amount  of  uncol- 
lected and  deferred  premiums  as  of  the  end  of  that 
year,  but  do  not  allow  them  to  enter  them  upon  their 
books  as  assets. 

“Uncollected  premiums”  are  stipulated  premiums 
which  have  fallen  due  but  concerning  the  payment 
of  which  the  Company  has  not  been  advised  at  its 
Home  Office. 

Policyholders  have  the  option  of  paying  yearly 
premiums  in  semi-annual  or  quarter-annual  install- 
ments. The  portion  or  portions  of  yearly  stipulated 
premiums  for  the  year  just  ended,  which  have  not 
fallen  due  at  the  end  of  the  calendar  year,  are  called 
“deferred  premiums.” 
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The  Company  never,  in  fact,  receives  the  full 
amount  of  the  uncollected  and  deferred  premiums 
outstanding  at  any  time,  and  does  not  enter  them 
on  its  books  of  account,  except  as  actually  received 
at  the  Home  Office. 

The  Company  did  not  include  these  items  in  its 
return  to  the  Collector  of  Internal  Revenue  for  either 
of  the  years  1909  and  1910.  The  Commissioner  of 
Internal  Revenue  amended  the  Company’s  returns  for 
those  years  by  adding  the  increases  in  that  item  over 
previous  years.  The  addition  on  that  account  for 
the  year  1909  was  $125,121.00,  resulting  in  an  addi- 
tional tax  of  $1,251.00.  Of  the  former  amount  $41,- 

270.00  represented  uncollected  premiums,  and  $83,- 

850.00  deferred  premiums. 

The  addition  on  that  account  for  the  year  1910  was 
$124,413.00,  resulting  in  an  additional  tax  of  $1,- 

244.00.  Of  the  former  amount  $58,294.00  represented 
uncollected  premiums,  and  $66,119.00  deferred  pre- 
miums. 

The  Commissioner  of  Internal  Revenue,  in  amend- 
ing the  Company’s  returns  for  the  year  1910  made 
an  expense  allowance  of  $84,345.00  on  account  of  un- 
collected and  deferred  premiums.  He  did  not,  how- 
ever, make  a similar  allowance  for  the  year  1909.  If 
he  had,  the  amount  thereof  would  have  been  $134,- 

129.00,  which  is  more  than  the  total  amount  of  uncol- 
lected and  deferred  premiums  for  which  plaintiff  was 
charged  an  additional  tax. 

The  plaintiff  permits  the  payment  of  premiums  to 
its  agents.  It  is  unable  to  state  that  no  part  of  the 
item  of  Uncollected  Premiums  added  by  the  Commis- 
sioner of  Internal  Revenue  to  the  Return  for  1909, 
had  been  paid  to  its  agents  on  or  before  December  31, 
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1909 ; nor  that  no  part  of  the  similar  item  added  by 
the  Commissioner  to  the  Return  for  1910  had  been 
paid  to  its  agents  on  or  before  December  31,  1910; 
but  none  of  the  items  of  Deferred  Premiums,  as  added 
by  the  Commissioner  for  those  years,  had  been  paid  to 
the  plaintiff  or  to  any  of  its  agents. 

According  to  the  terms  of  all  plaintiff’s  outstanding 
policies,  the  payment  of  renewal  premiums  is  optional 
with  the  Insured.  He  is  not  liable  therefor.  If  he 
elects  to  pay  liis  annual  premiums  in  semi-annual  or 
quarter-yearly  instalments,  the  payment  of  one  in- 
stalment imposes  no  obligation  upon  him  to  pay  the 
other  instalments. 


15.  INTEREST  DUE  AND  ACCRUED. 

Interest  due  but  unpaid  and  interest  accrued  on 
the  plaintiff’s  investments  are  not  entered  in  the 
plaintiff’s  books  of  account;  nor  did  the  plaintiff  in- 
clude those  items  in  its  returns  of  income  for  the 
years  1909  and  1910,  made  to  the  Collector  of  Inter- 
nal Revenue. 

In  amending  the  company’s  return,  the  Commis- 
sioner added  these  items.  The  addition  for  the  year 
1909  amounted  to  $172,799,  of  which  $119,895  related 
to  investments  controlled  solely  at  the  Home  Office, 
and  $52,904  related  to  policy  loans,  the  interest  on 
which  is  sometimes  collected  by  its  agents. 

The  addition  for  the  year  1910  amounted  to  $267,- 
139,  of  which  $184,299  related  to  investments  con- 
trolled solely  at  the  Home  Office,  and  $82,840  related 
to  policy  loans,  the  interest  on  which  is  sometimes 
collected  by  its  agents. 


I 
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The  plaintiff  is  unable  to  state  that  no  part  of  the 
interest  due  for  policy  loans  at  the  end  of  the  re- 
spective years  had  then  been  paid  to  its  agents.  No 
part  of  any  of  the  above  items  for  the  years  1909 
and  1910  respectively,  had  been  received  at  the  Home 
Office  at  the  end  of  the  respective  years. 


16.  RESERVE  FOR  SUPPLEMENTARY  POLICY 

CLAIMS. 

The  plaintiffs  policies  contain  an  option  to  have 
proceeds  paid  in  annual  installments  for  a given 
term  of  years,  or  during  the  lifetime  of  the  beneficiary, 
instead  of  in  one  sum.  If  the  option  is  exercised,  such 
policies,  upon  which  payments  have  fallen  due,  are 
styled  “supplementary  policy  contracts.” 

In  life  insurance  the  word  “reserve”  means  the 
sum  which  the  company  must  have  on  hand  in  order 
to  meet  its  policy  obligations.  The  company’s  reserve 
is  also  defined  as  the  value  of  all  its  outstanding  poli- 
cies. The  Insurance  Commissioner  of  New  Jersey 
and  Insurance  Commissioners  of  the  other  States  of 
the  United  States  require  the  plaintiff  to  cover  its 
obligations  on  Supplementary  Policy  Claims  by  re- 
serve for  that  purpose. 

For  the  year  1909  the  plaintiff  added  to  its  reserve 
fund  for  Supplementary  Policy  Claims  the  sum  of 
$239,751,  which  represented  the  increase  in  its  policy 
liabilities  on  account  of  such  claims  in  1909.  This 
sum  was  included  by  the  plaintiff  as  an  item  of  de- 
duction in  its  return  to  the  Collector  of  Internal 
Revenue  for  the  year  1909. 
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For  the  year  1910  the  plaintiff  added  to  its  reserve 
fund  for  Supplementary  Policy  Claims  the  sum  of 
$296,046,  which  represented  the  increase  in  its  policy 
liabilities  on  account  of  such  claims  in  1910.  This 
sum  was  included  by  the  plaintiff  as  an  item  of  de- 
duction in  its  return  to  the  Collector  of  Internal 
Revenue  for  the  year  1910. 

The  Commissioner  of  Internal  Revenue  amended 
plaintiff’s  returns  by  striking  out  these  items  of  de- 
duction. The  additional  tax  upon  the  plaintiff  was 
thereby  increased  by  one  per  cent,  of  the  total,  or 
$2,397  for  1909,  and  $2,960  for  1910. 

Life  insurance  experts  and  actuaries  consider  Sup- 
plementary Policy  Claims  as  included  in  the  term 
“outstanding  policies,”  .and  as  properly  represented 
in  the  reserve  fund  of  the  company. 


17.  EXPENSES. 

In  1909  the  plaintiff  expended  $1,213  for  ordinary 
renewals  of  office  furniture;  in  1910  the  plaintiff  ex- 
pended $1,379  for  ordinary  renewals  of  office  furni- 
ture, $1,808  for  ordinary  renewals  of  attendants’  uni- 
forms, door  mats,  window  shades,  awnings,  small 
hardware,  oils,  and  other  articles  of  like  character; 
also  the  sum  of  $2,244  for  ordinary  Renewals  of  elec- 
trical equipment,  consisting  of  lamps,  alterations  of 
fixtures,  shades,  meters,  fans,  plugs,  wiring,  etc. 
These  expenditures  were  no  greater  than  the  average 
of  similar  expenditures  for  other  years,  and  did  not 
exceed  five  per  cent,  of  the  cost  of  all  the  plaintiff’s 
existing  furniture  and  equipment  similar  to  the  arti- 
cles detailed. 
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None  of  the  items  mentioned  are  considered  in  the 
plaintiff’s  books  or  statements  as  assets,  because  of 
their  rapid  depreciation.  The  Insurance  Depart- 
ments of  the  several  States  refuse  to  allow  them  as 
an  asset.  They  are  not  permanent  benefits,  but 
simply  replacements  on  account  of  wear  and  tear  to 
the  Home  Office  equipment. 

In  its  returns  the  plaintiff  claimed  a deduction 
from  income  on  account  of  these  expenses.  The  Com- 
missioner amended  the  plaintiff’s  returns  so  as  to 
exclude  that.  The  result  was  an  increase  of  addi- 
tional tax  on  plaintiff  by  the  sum  of  $66.46. 


18.  The  plaintiff  in  its  return  for  the  year  1910 
claimed  deduction,  for  sums  other  than  dividends 
paid  within  the  year  on  policy  and  annuity  contracts, 
$10,752,227,  and  deduction  therefor  from  income. 

The  Commissioner  of  Internal  Revenue,  in  amend- 
ing said  return,  reduced  said  amount  by  $4,902, 
representing  endowments  paid  in  1910  which  had  ma- 
tured prior  to  1910.  This  change  increased  the  addi- 
tional tax  on  plaintiff,  $49.02. 

If  the  Commissioner  had  made  a similar  adjust- 
ment for  death  losses,  deductions  allowed  plaintiff 
would  have  been  increased  more  than  $49.02. 


The  Court  finds  the  facts  to  be  in  accordance  with 
the  above  stipulation  of  counsel,  and  directs  the  same 
to  be  entered  on  the  record  as  a special  verdict. 

JOSEPH  CROSS, 

Judge . 


June  27,  1912. 
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UNITED  STATES  DISTRICT  COURT. 
DISTRICT  OF  NEW  JERSEY. 


THE  MUTUAL  BENEFIT  LIFE  INSURANCE 
COMPANY. 

versus 

HERMAN  C.  H.  HEROLD,  COLLECTOR,  ETC. 


STIPULATION. 


It  is  agreed  that  if  the  Court  finds  for  the  plain- 
tiff on  any  of  the  following  items,  the  amount  for 
which  plaintiff  will  be  entitled  to  judgment  as  to  each 
item  shall  be  the  sum  stated  opposite  the  item,  with 
interest  from  January  6,  1912. 

1 

If  the  court  finds  that  the  so-called  divi- 
dends are  not  “income”  “received,”  plain- 
tiff will  be  entitled  to  judgment. 

(a)  For  dividends  allowed  in  reduction 

of  renewal  premiums . . $35,605.43 

(b)  For  dividends  applied  to  purchase 

additional  insurance  or  to  shorten 

endowment  term $13,880.34 

$49,485.77 

2 

If  the  Court  finds  that  the  increase  in 
reserve  for  so-called  “supplementary  poli- 
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cy  contracts”  is  a part  of  the  “net  addi- 
tion required  by  law  to  be  made  to  reserve 
funds,”  plaintiff  will  be  entitled  to  judg- 
ment for  5,357.99 


3 

If  the  Court  finds  that  the  plaintiff’s  re- 
turns were  correctly  made  upon  a “cash” 
basis,  plaintiff  will  be  entitled  to  judgment 
by  reason  thereof: 

(a)  For  deferred  premiums  (Agreed 

Facts,  Paragraph  14)  $1,499.69 

(b)  For  interest  due  or  ac- 

crued but  uncollected 
(Agreed  Facts,  Para- 
graph 15) 3,041.94 

(c)  For  matured  endowment 

policies  49.02 

4,590.65 


4 


If  the  Court  finds  that  plaintiff’s  expen- 
ditures for  furniture,  etc.,  were  ordinary 
and  necessary  expenses,  plaintiff  will  be 
entitled  to  judgment  by  reason  thereof  for  $66.46 

June  27,  1912. 

PITNEY,  HARDIN  & SKINNER, 

Attorneys  of  Plaintiff. 
JOHN  B.  YREELAND, 

U.  S.  Dist.  Attorney, 
Attorney  of  Defendant. 
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UNITED  STATES  DISTRICT  COURT,  FOR 
THE  DISTRICT  OF  NEW  JERSEY. 


THE  MUTUAL  BENEFIT  LIFE  INSURANCE 
COMPANY, 

versus 

HERMAN  C.  H.  HEROLD,  COLLECTOR  OF  IN- 
TERNAL REVENUE,  ETC. 


ON  CONTRACT . 


John  O.  H.  Pitney,  John  R.  Hardin,  and  David 
Kay,  Jr.,  for  the  plaintiff. 

John  B.  Vreeland,  U.  S.  District  Attorney,  and  H. 
P.  Lindabury,  Assistant  U.  S.  District  Attorney,  for 
the  defendant. 

CROSS,  District  Judge. 

This  action  was  instituted  in  the  Supreme  Court 
of  this  state  and  removed  by  certiorari  to  this  court, 
where  the  same  was  tried  without  the  intervention 
of  a jury,  which  was  waived  pursuant  to  the  statute. 
Testimony  in  the  case  having  been  taken,  counsel 
for  the  respective  parties  agreed  upon  a statement 
of  facts  which  thy  requested  the  court  to  find  in  the 
nature  of  a special  verdict  and  direct  the  same  to  be 
entered  of  record  as  such,  with  which  request  the 
court  has  complied. 

The  plaintiff  seeks  to  recover  from  the  defendant 
certain  taxes  which  it  alleges  were  illegally  assessed 
against  it  under  and  by  virtue  of  the  provision  of  the 
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Act  of  Congress,  entitled  “An  Act  to  provide  revenue, 
equalize  duties  and  encourage  the  industries  of  the 
United  States,  and  for  other  purposes/’  approved  Au- 
gust 5,  1909  (Stat.  1909,  C.  S.  Sec.  38;  Supp.  Comp. 
St,  1911,  p.  946),  which  taxes  so  assessed  amount  to 
$61,853.98.  The  statement  of  facts  admits  that  the 
taxes  were  paid  under  protest  and  duress,  and  that 
the  plaintiff  has  complied  with  all  the  prerequisites 
necessary  to  entitled  it  to  recover  so  much  of  said 
taxes  as  it  may  be  adjudged  herein  were  erroneously 
or  wrongfully  assessed  and  collected.  The  plaintiff 
was  incorporated  by  a charter  granted  by  the  State 
of  New  Jersey  in  1845  (P.  L.  1845,  p.  25)  for  the  in- 
surance of  life  risks.  It  is  a mutual  company  with- 
out capital  stock  or  stockholders;  its  policyholders 
are  its  only  members,  and  they  select  its  directors 
from  their  own  number.  Its  business  is  conducted 
on  the  mutual  level  premium  plan. 

Pursuant  to  Section  38  of  the  Act  of  Congress  above 
referred  to,  the  plaintiff  duly  filed  the  return  thereby 
required  for  the  years  1909  and  1910,  showing  the 
gross  income  received  by  it  during  those  years  respec- 
tively, and  other  matters  required  by  that  act,  and 
the  excise  tax  assessed  thereon  against  the  plaintiff 
for  those  years  was  duly  paid.  Subsequently  and  in 
the  year  1911,  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury, 
amended  the  return  for  the  years  above  mentioned, 
and  levied  an  additional  assessment  against  the  plain- 
tiff for  the  year  1909,  of  $26,789.83  and  for  the  year 
1910,  an  additional  assessment  of  $35,064.15,  which 
sums  plaintiff  alleges  were  illegally  assessed  and 
seeks  to  recover  by  this  action. 
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The  portions  of  Section  38  of  the  act  above  referred 
to,  especially  applicable  to  this  case,  may  be  found 
in  paragraphs  one  and  two. 

Paragraph  one  provides  that 

* * * “Every  insurance  company  now  or 

hereafter  organized  under  the  laws  of  the  United 
States,  or  of  any  state  or  territory  of  the  United 
States  * * * shall  be  subject  to  pay  an- 
nually a special  excise  tax  with  respect  to  the 
carrying  on  or  doing  business  by  such  * * * 

insurance  company,  equivalent  to  one  per  centum 
upon  the  entire  net  income  over  and  above  five 
thousand  dollars  received  by  it  from  all  sources 
during  such  year,  exclusive  of  amounts  received 
by  it  as  dividends  upon  stock  of  other  corpo- 
rations, joint  stock  companies,  or  associations, 
or  insurance  companies,  subject  to  the  tax  hereby 
imposed.”  * * * 

And  paragraph  two  provides  that 

“Such  net  income  shall  be  ascertained  by  de- 
ducting from  the  gross  amount  of  the  income 
of  such  * * * insurance  company  received 

within  the  year  from  all  sources  (First),  all 
the  ordinary  and  necessary  expenses  actually 
paid  within  the  year  out  of  income  in  the  main- 
tenance and  operation  of  its  business  and  prop- 
erties, including  all  charges  such  as  rentals  or 
franchise  payments,  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of 
property;  (Second)  all  losses  actually  sustained 
within  the  year  and  not  compensated  by  insur- 
ance or  otherwise,  including  a reasonable  allow- 
ance for  depreciation  of  property,  if  any,  and 
in  the  case  of  insurance  companies  the  sums  other 
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than  dividends,  paid  within  the  year  on  policy 
and  annuity  contracts  and  the  net  addition,  if 
any,  required  by  law  to  be  made  within  the  year 
to  reserve  funds  * * * (Third)  interest 

actually  paid  within  the  year  on  its  bonded  or 
other  indebtedness,  etc.  * * * (Fourth)  all 

sums  paid  by  it  within  the  year  for  taxes,  etc. 
* * * (Fifth)  all  amounts  received  by  it 

within  the  year  as  dividends  upon  stock  of  other 
corporations,  joint  stock  companies,  or  associa- 
tions, or  insurance  companies,  subject  to  the  tax 
hereby  imposed.  * * * ” 

At  the  outset  it  may  be  remarked  that  a statute 
providing  for  the  imposition  of  taxes  is  to  be  strictly 
construed  and  all  reasonable  doubts  in  respect  there- 
to, resolved  against  the  government  and  in  favor  of 
the  citizen.  This  principle  is  so  well  established  that 
the  citation  of  any  considerable  number  of  authorities 
in  its  support  is  unnecessary.  In  Sprockets  Sugar 
Company  vs,  McClain,  Collector,  etc.,  192  U.  S.  397, 
416,  Mr.  Justice  Harlan  quoted  with  approval,  the 
following  language  of  Judge  Gray: 

“Keeping  in  mind  the  well-settled  rule,  that  the 
citizen  is  exempt  from  taxation,  unless  the  same 
is  imposed  by  clear  and  unequivocal  language, 
and  that  where  the  construction  of  a tax  is  doubt- 
ful, the  doubt  is  to  be  resolved  in  favor  of  those 
upon  whom  the  tax  is  sought  to  be  laid.” 

In  Bemsiger  vs.  United  States,  192  U.  S.  38,  it  was 

held  with  reference  to  a classification  under  the  tariff 
act,  that  the  provision  of  the  statute  “should  be  liber- 
ally construed  in  favor  of  the  importer  and  if  there 
were  any  fair  doubt  as  to  the  true  construction  of 


44  U.  S.  DISTRICT  COURT,  DISTRICT  OF  N.  J. 
Mutual  Benefit  Life  Ins.  Co.  vs.  H.  C.  H.  Herold,  Col.,  etc. 


the  provision  in  question,  the  court  should  resolve 
the  doubt  in  his  favor.”  That  case  cited  with  ap- 
proval, American  Net  & Twine  Co.  vs.  Worthington, 
141  U.  S.  468,  and  United  States  vs.  Wiggleworth,  2 
Story,  369,  Fed.  Cases  16,  690,  in  which  latter  case 
it  was  held  that: 

“It  is  a general  rule  in  the  interpretation  of 
all  statutes,  levying  taxes  or  duties  upon  sub- 
jects or  citizens  not  to  extend  their  provisions, 
by  implication  beyond  the  clear  import  of  the  lan- 
guage used,  or  to  enlarge  their  operation  so  as 
to  embrace  matters,  not  specifically  pointed  out, 
although  standing  upon  a close  analogy.  In 
every  case,  therefore,  of  doubt,  such  statutes  are 
construed  most  strongly  against  the  govern- 
ment, and  in  favor  of  the  subjects  or  citizens, 
because  burdens  are  not  to  be  imposed,  nor  pre- 
sumed to  be  imposed,  beyond  what  the  statute 
expressly  and  clearly  import,” 

Four  points  have  been  raised  and  argued  by  coun- 
sel : 

First,  whether  certain  so-called  dividends  are  or  are 
not  “income”  “received”  within  the  meaning  of  the 
statute ; 

Second,  whether  certain  so-called  “supplementary 
policy  contracts”  should  be  represented  in  the  reserve 
funds; 

Third,  whether  for  the  purpose  of  taxation  the  cor- 
poration’s statement  should  be  made  on  a “cash” 
or  on  a “revenue”  basis,  and 

Lastly,  whether  expenditures  for  replacing  furni- 
ture, etc.,  should  be  considered  as  an  investment  or 
an  expense. 
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These  questions,  of  which  the  first  is  the  most 
important,  will  be  considered  in  the  order  named. 
Before  proceeding,  however,  to  determine  whether 
“income”  “received”  includes  not  only  cash  receipts 
but  also  deductions  from  renewal  premiums  allowed 
on  account  of  over  payments  of  previous  years,  it 
seems  both  advisable  and  necessary  to  quote  at  some 
length  from  the  statement  of  facts : 

Paragraph  4 thereof,  after  describing  the  three 
methods  employed  in  mutual  life  insurance  of  secur- 
ing from  members,  contributions  to  meet  losses,  pro- 
ceeds as  follows  : 

“The  level  premium  plan  is  the  one  in  general 
use  by  all  insurance  companies,  including  plain- 
tiff. Under  this  plan  the  maximum  annual  con- 
tribution which  any  member  can  be  called  upon 
to  pay  is  uniform  throughout  the  life  of  the 
policy.  The  member  pays  during  his  early  years 
a sum  in  excess  of  the  current  cost  of  his  in- 
surance. This  excess  is  applied  to  the  creation 
of  a reserve  or  self-insurance  fund,  which  serves 
to  maintain  the  insurance  in  the  later  years, 
when  the  stipulated  level  premium  would  be  in- 
sufficient to  meet  the  current  cost  of  insurance  on 
the  mutual  premium  plan. 

“Whether  a mutual  company  be  conducted  on 
the  assessment  plan,  the  natural  premium  plan 
or  the  level  premium  plan,  the  member  receives 
his  insurance  at  cost.  The  assessment  company 
collects  its  premiums  after  the  death  has  actually 
occurred  and  the  cost  is  thereby  ascertained. 
The  mutual  level  premium  company  collects  its 
estimated  premiums  in  advance  and  adjusts  the 
actual  cost  afterwards. 
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“The  calculation  of  premium  rates  for  life  in- 
surance involves,  First,  the  adoption  of  a table 
of  mortality,  showing  the  probable  death  rate 
for  each  age  of  life;  Second,  the  adoption  of  an 
assumed  rate  of  interest  such  as  the  company  may 
safely  expect  to  realize  upon  its  invested  assets 
during  the  lifetime  of  the  policy.  These  two 
factors  determine  what  is  technically  known  as 
the  net  or  mathematical  premiums,  which  are  the 
sums  sufficient  and  necessary  to  pay  all  outstand- 
ing policies  as  they  become  claims,  provided 
deaths  occur  exactly  in  accordance  with  the  table 
of  mortality  and  the  rate  of  interest  earned  on 
the  investment  of  such  premiums  is  exactly  equal 
to  the  rate  assumed.  To  the  net  or  mathematical 
premiums  there  is  added  a sum  technically 
known  as  “loading,”  for  the  purpose  of  meeting 
the  expense  of  conducting  the  business,  as  well 
as  any  unforeseen  contingencies,  such  as  an  ab- 
normal death  rate  due  to  war  or  pestilence.  The 
net  or  mathematical  premium,  increased  by  the 
“loading,”  constitute  the  premium  rates  stipu- 
lated in  the  policies  of  insurance. 

Premium  rates  so  computed  are,  in  the  experi- 
ence of  life  insurance  companies,  generally  found 
to  be  in  excess  of  their  requirements.  In  a mu- 
tual company  such  excess  constitutes  its  margin 
of  safety  and  must  be  liberal.  Such  a company 
has  no  capital  stock  and  must  rely  entirely  upon 
its  premiums  to  meet  unusual  contingencies. 
They  must  be  sufficiently  large  to  assure  the  com- 
pany’s ability  to  pay  its  claims  as  they  accrue 
beyond  peradventure.  Their  policies  may  run 
for  a period  of  fifty  years  or  even  seventy-five 
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years  and  the  stipulated  premium  cannot  be  in- 
creased after  the  policy  is  issued.  In  computing 
their  rates  the  companies  use,  therefore,  a table 
of  mortality  showing  an  admittedly  higher  death 
rate  than  that  which  will  probably  be  realized. 
The  assumed  rate  of  interest  on  investments  is 
also  lower  than  that  which  the  company  expects 
to  realize.  The  provision  for  expenses  and  con- 
tingencies is  greater  than  would  ordinarily  be 
required.  Mutual  companies  have  these  three 
margins  of  safety  and,  normally,  each  assump- 
tion is  in  excess  of  what  is  actually  required. 
They  result  in  excess  or  redundant  premiums. 

“According  to  the  practice  of  the  plaintiff,  at 
the  end  of  each  year  the  excess  of  income  over 
disbursements  is  ascertained  and  after  setting 
aside  so  much  of  said  excess  as  is  required  for 
the  increase  in  policy  reserves  and  other  liabili- 
ties, the  balance  is  added  to  the  dividend  fund. 
Each  policyholder’s  share  in  this  fund  is  then 
ascertained,  and  before  his  next  premium  falls 
due,  he  is  advised  of  the  amount  thereof  and  that 
the  Company  will  accept  in  full  settlement  of 
such  premium  the  difference  between  the  pre- 
mium written  in  his  policy  and  the  amount  stand- 
ing to  his  credit  in  the  dividend  fund,  which  has 
arisen  out  of  previous  premium  payments.  The 
policyholder  may,  if  he  desires,  withdraw  his 
share  of  the  dividend  fund  in  cash ; or  this  share 
is  paid  to  him  if  he  discontinues  his  policy,  or 
is  paid  in  addition  to  the  amount  insured  if  the 
policy  becomes  a death  claim.  The  fund  is  avail- 
able for  emergencies;  but  unless  so  used  by  the 
Company  it  is  not  depleted  from  year  to  year  ex- 
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cept  by  such  actual  cash  payments  as  are  made 
from  it  as  above  mentioned. 

The  method  of  calculating  premiums  and  as- 
certaining and  disposing  of  the  excess  described 
in  this  and  the  two  preceding  paragraphs  is  prac- 
ticed not  only  by  the  plaintiff,  but  by  other  Mu- 
tual Life  Insurance  companies  generally. 

“Plaintiff  permits  the  policyholder  to  pay  the 
full  stipulated  premium  instead  of  the  difference 
between  the  stipulated  premium  and  the  amount 
standing  to  his  credit  in  the  dividend  fund.  In 
such  cases  the  difference  between  the  amount  so 
paid  and  the  sum  required  to  continue  the  policy 
in  force  is  used  by  the  plaintiff,  either  in  the  pur- 
chase of  additional  insurance  or  to  shorten  the 
endowment  or  premium-paying  period,  as  the  in- 
sured elects.  * * 

Form  the  foregoing  it  appears  that  where  as  in  a 
mutual  company,  insurance  is  effected  at  cost,  it  is 
essential,  in  order  to  constitute  a margin  of  safety, 
that  its  premium  rates  should  be  larger  than  it  might 
reasonably  be  expected  would  be  required  to  carry 
the  insurance.  To  effect  this  purpose  a table  of  mor- 
tality is  used  which  shows  an  admittedly  higher  death 
rate  than  that  which  will  probably  prevail,  while  the 
assumed  rate  of  interest  on  its  investments  is  made 
lower  than  it  is  expected  will  be  realized  and  the  pro- 
vision for  contingencies,  and  expenses  is  made  greater 
than  would  ordinarily  be  necessary.  This  course  is 
adopted  for  the  reason  that  a mutual  company,  hav- 
ing no  capital  stock,  is  compelled  to  rely  upon  its 
premiums  to  meet  unexpected  losses  and  contin- 
gencies. Paragraph  7 of  the  statement  of  facts,  shows 
clearly  how  the  dividend  fund  is  created.  Each  pol- 
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icyholder  may,  at  liis  option,  withdraw  his  dividend, 
that  is  his  share  of  such  fund,  in  cash  or  have  it  ap- 
plied in  reduction  of  the  subsequent  year’s  premium, 
or  to  purchase  additional  insurance  or  to  accelerate 
the  payment  period.  Such  option  is  conferred  by 
the  following  or  a similar  clause  which  appears  in  all 
of  the  outstanding  policies  of  the  company : 

“After  this  policy  shall  have  been  in  force  one 
year,  each  year’s  premium  subsequently  paid 
shall  be  subject  to  reduction  by  such  dividend  as 
may  be  apportioned  by  the  directors.  Dividends 
thus  ereatedwill  be  applied  either  in  reduction 
of  premium  or  upon  the  addition  or  accelerative 
endowment  plan,  or  paid  in  cash  at  the  option  of 
the  insured.” 

The  policyholder,  therefore,  although  he  has  paid 
more  at  the  beginning  of  the  year  than  was  necessary 
to  provide  for  the  cost  of  carrying  his  insurance,  will 
nevertheless,  at  the  end  of  the  year  when  such  cost 
has  been  actually  ascertained,  receive  the  benefit  of 
the  overcharge  by  way  of  a so-called  dividend.  Thus 
the  policyholder  receives  his  insurance  at  cost,  while 
at  the  same  time  the  stability  and  solvency  of  the 
company  have  been  reasonably  and  properly  guarded 
and  maintained.  In  all  cases  where  the  policyholders 
in  the  exercise  of  their  option  during  the  years  1909 
and  1910,  in  question,  withdraw  their  dividends  in 
cash,  the  amount  thereof  was  included  in  the  plain- 
tiff’s statement  and  the  tax  thereon  imposed  by  the 
government,  was  paid.  The  government  claims,  how- 
ever, that  where  the  dividends  to  the  policyholders  are 
not  withdrawn  in  cash,  but  pursuant  to  the  option 
allowed  them,  have  been  applied  in  one  or  other  of 
the  ways  above  mentioned,  they  are  to  be  regarded  as 
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cash  dividends  paid  by  the  company  upon  which  the 
government  is  entitled  to  impose,  as  it  did  impose, 
the  tax  in  question. 

The  true  situation,  however,  is  this,  the  policy  is 
issued  at  a fixed  premium  as  determined  by  the  com- 
pany’s table  of  rates ; that  stipulated  premium  cannot 
be  increased,  but  may  be  lessened  annually  by  so  much 
as  the  experience  of  the  preceding  year  has  determined 
it  to  have  been  greater  than  the  cost  of  carrying  the 
insurance,  and  the  difference  between  the  amount  of 
the  stipulated  premium  and  the  cost  of  carrying  the 
risk,  constitutes  the  so-called  dividend.  This  differ- 
ence however,  is  not  in  any  real  sense  a dividend. 
The  term  as  used  is  technical  and  well  understood  in 
insurance  circles,  and  as  so  understood  has  a widely 
different  signification  from  that  ordinarily  attached 
to  the  word  “dividend.”  It  operates,  as  already 
stated,  merely  to  abate  or  reduce  the  stipulated  pre- 
mium called  for  by  the  contract  of  insurance,  to  the 
extent,  and  for  the  reason  that  it  has  been  determined 
by  experience  that  the  policyholder  paid  for  his  in- 
surance during  the  preceding  year  more  than  it  actu- 
ally cost  the  company  to  carry  the  risk.  This  excess 
payment  represents  not  profits  or  receipts,  but  an 
overpayment — an  overpayment  because  being  entitled 
to  his  insurance  at  cost  and  having  paid  more  than 
cost,  he  is  equitably  entitled  to  have  such  excess  ap- 
plied for  his  benefit.  It  makes  no  difference  what 
this  excess  is  called,  the  question  is  what  does  it  repre- 
sent? Does  it  in  anywise,  or  to  any  extent  repre- 
sent earnings  or  profits  received  by  the  company  so  as 
to  constitute  it  a part  of  its  income,  or  does  it  merely 
represent  an  overpayment?  Under  the  terms  of  his 
policy,  the  policyholder  may,  at  his  option,  withdraw 
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such  excess  in  cash  and  thereby  impart  to  it  a quasi 
appearance  of  profits,  but  its  character  is  not  thereby 
changed.  In  that  case,  however,  he  would,  if  he  de- 
sired to  continue  his  policy,  be  required  to  pay  the 
full  premium  as  therein  stipulated,  whereas,  if  he  de- 
sired such  premium  reduced  to  what  experience  had 
shown  was  the  actual  cost  of  his  insurance,  he  could 
have  the  excess  over  such  cost  applied  in  reduction  of 
the  stipulated  premium  and  pay  only  the  cost  price  for 
the  ensuing  year ; and  assuming  that  the  cost  price  as 
determined  by  the  experience  of  the  first  year  re- 
mained the  same  for  five,  ten,  fifteen  or  other  number 
of  years,  that  original  excess  payment  would  serve  to 
carry  his  insurance  at  cost,  during  all  of  the  suc- 
ceeding years.  The  following  extract  from  the  brief 
of  counsel  for  the  complainant,  fully  and  clearly  illus- 
trates the  point: 

“It  appears  that  if  the  company  issues  a policy 
with  a premium  of,  say  $100.00,  and  it  is  found 
at  the  end  of  the  year  that  the  payment  of  that 
sum  at  the  beginning  of  the  year  was  $10.00  in 
excess  of  the  actual  cost  of  the  insurance,  the 
company  holds  this  amount  in  a ‘dividend’  fund 
and  collects  from  the  policyholder,  in  full  settle- 
ment of  the  second  year’s  premium  $90.00.  At 
the  end  of  the  second  year  it  might  be  found  that 
this  payment  of  $90.00  was  $2.00  in  excess  of  the 
cost  of  the  insurance  during  the  second  year,  so 
that  the  company  would  hold  $12.00  which  had 
been  paid  in  excess  of  the  cost  of  the  first  and  sec- 
ond years’  insurance.  The  insured  would  then  pay 
$88.00  as  a premium  for  the  third  year.  If  dur- 
ing the  third  year  the  death  rate  among  the  com- 
pany’s members  should  increase  abnormally,  so 
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that  the  company  would  be  required  to  use  $4.00 
of  the  $12.00  standing  to  the  policyholder’s  credit 
in  the  dividend  fund,  leaving  $8.00  therein,  it 
would  be  necessary  for  the  insured  to  pay  $92.00 
in  settlement  of  the  premium  for  the  fourth  year’s 
insurance.  The  amounts  returned  for  taxation 
would  be  $100.00  the  first  year,  $90.00  the  sec- 
ond year,  $88.00  the  third  year,  and  $92.00  the 
fourth  year.  Instead  of  paying  $92.00  the 
fourth  year,  the  policyholder  might  pay  $100.00 
and  in  this  case  $92.00  would  be  applied  to  con- 
tinue the  original  policy  in  force  and  $8.00  would 
be  used  to  buy  additional  insurance  or  to  shorten 
the  premium  paying  term,  in  which  case  $100.00 
would  be  returned  for  taxation.  The  several 
amounts  of  $10.00  $12.00  and  $8.00  represent  the 
so-called  dividends  or  amounts  standing  to  the 
credit  of  the  policyholder  in  the  dividend  fund, 
which,  unless  withdrawn  in  cash,  by  the  policy- 
holder, are  paid  by  the  company,  in  addition  to 
the  amount  insured,  when  the  policy  becomes 
payable  as  a claim.” 

From  the  foregoing  it  appears  that  what  the  com- 
pany receives  in  cash  and  all  that  it  so  receives  where 
the  dividend  is  applied  in  abatement  of  renewal  pre- 
miums, is  the  difference  between  the  stipulated  pre- 
mium and  the  so-called  dividend.  In  such  cases  the 
dividends  are  not  sums  paid  to  the  policyholder  and 
by  him  returned  in  cash.  They  are  not  “Income” 
“received.”  The  policyholder  has  not  paid  the  pre- 
mium stipulated  in  his  policy,  but  a premium  re- 
duced by  his  share  of  a fund,  ascertained  by  the 
directors,  composed  of  excess  premiums.  This  seems 
to  be  the  view  which  has  been  uniformily  taken 
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by  the  courts,  in  so  far  as  their  decisions  have  been 
brought  to  my  attention.  In  Mutual  Benefit  Life  In- 
surance Co.  v.  Commonwealth,  128  Ky.  374,  the  Su- 
preme Court  of  that  state  so  held,  as  will  appear  from 
the  following  extract  taken  from  a somewhat  lengthy 
opinion. 

“It  is  clearly  shown  by  the  evidence,  and  con- 
ceded by  counsel  for  the  State,  that  the  reports 
as  made  by  the  appellant  company  embrace  all 
first,  or  original  premiums — the  premiums  re- 
ceipted for  on  the  face  of  the  policies — and  also 
the  subsequent,  or  renewal  premiums,  except  to 
the  extent  that  such  renewal  premiums  were  re- 
duced by  what  is  termed  ‘Dividends.’  It  is  the 
contention  of  the  appellee  that  such  renewal 
premiums  should  have  been  reported  without 
such  reduction  or  abatement,  as  having  been  re- 
duced by  the  company  ‘in  cash  or  otherwise;’ 
while  the  appellant  company  contends  that  the 
reduction  from  the  nominal,  or  stated,  premium 
as  made  was  a contract  right  of  the  policyholder, 
and  constituted  no  premium  or  part  of  the  pre- 
mium received  by  the  company  ‘in  cash  or  other- 
wise.’ And  these  opposing  contentions  present 
the  question  in  this  case.  * * * 

“The  present  statute  reads.  * * * ‘All  premiums 
receipted  for  on  the  face  of  the  policy  for  original 
insurance  and  all  renewal  premiums  received  in 
cash  or  otherwise  in  this  State  or  out  of  this 
State  on  business  done  in  this  State  during  the 
year  ending  the  30th  day  of  June  last  preced- 
ing ’ * * * 

“The  appellant,  every  year  before  a premium 
falls  due,  determines  how  much  of  the  stipulated 
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premium  it  will  exact  from  the  insured.  The 
diminution,  whether  it  be  called  a ‘dividend’  or 
‘surplus’  goes  in  the  abatement  of  the  renewal 
premium,  and  the  insured  pays  only  the  differ- 
ence. The  insurance  company,  therefore,  re- 
ceived not  the  full  renewal  premium,  but  the 
difference  between  the  stipulated  premium  and 
this  dividend  or  portion  of  surplus.  All  that  the 
insurance  company  receives  in  cash  or  otherwise 
is  this  difference.  * * * 

“The  Commonwealth  is  claiming  to  tax  the 
appellant  upon  money  which  it  never  received 
at  all.  The  appellant  says  that  it  is  only  required 
to  pay  upon  money  which  it  receives  in  cash  or 
otherwise,  except  that  it  admits  that  it  is  bound 
to  pay  the  full  tax  on  the  original  premium  re- 
ceipted for  on  the  face  of  the  policy  without  re- 
gard to  whether  it  in  fact  received  such  pre- 
mium or  not.  The  answer  sets  out  the  course  of 
business  of  the  appellant  and  shows  what  money 
it  has  received  and  what  money  it  has  not  re- 
ceived, and  shows  that  the  difference  between  it 
and  the  Commonwealth  is  that  the  Common- 
wealth is  attempting  to  charge  it  for  the  full 
amount  of  premium  stipulated  for  in  the  face 
of  the  policy  although  it  does  not  exact  and  has 
not  the  right  to  exact  such  full  amount,  being 
required  to  give  to  the  policyholder  the  advant- 
age of  the  dividend  or  surplus,  or  whatever  it 
may  be  called,  in  the  diminution  of  the  nominal 
premium.”  * * * 

“Now,  the  truth  is,  that  this  overpayment 
(called  dividend)  is  not  a dividend  in  any  sense 
of  the  term;  nor  is  the  failure  of  the  company 
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to  collect  the  full  amount  of  the  premium  in 
after  years  a credit  in  any  sense  of  the  term.  A 
sum  of  money  applied  as  a credit  can  never  be 
used  for  the  same  purpose  again.  If  I owe  ‘A’ 
fifty  dollars  and  he  owes  me  five  notes  of  one 
hundred  and  fifty  dollars  each,  when  I credit 
him  on  the  first  note  with  the  fifty  dollars  I owe 
him,  he  can  not  require  me  to  credit  the  same 
sum  on  the  remaining  four  notes  as  they  fall  due. 
But  that  is  just  what  the  State  is  insisting  on 
being  done  in  this  case.  The  policyholder  makes 
the  overpayment  of  premium  technically  called 
‘loading’  and  the  company  holds  this  sum  and 
calls  it  a ‘dividend,’  and  the  State  says  that  this 
is  a crediting  of  the  same  sum  on  each  of  the 
after  accruing  premiums,  and  should  be  con- 
sidered as  so  much  collected  each  year  by  the 
company  and  as  having  been  paid  ‘otherwise’ 
than  as  cash.” 

“In  order  to  bring  the  matter  before  our  minds 
distinctly,  let  us  assume  that  in  1900  A takes  out 
a policy  in  the  appellant  company  in  which  the 
stipulated  premium  is  $150  per  annum;  that  of 
this  sum  $100  would  be  sufficient  to  carry  the 
risk  in  ordinary  times,  and  that  $50  is  what  is 
called  ‘loading’  collected  in  order  to  meet  the 
contingencies  of  the  future.  Now,  in  1900  the 
policyholder  pays  the  full  amount  of  the  pre- 
mium $150.  After  that  the  company  says  to 
him,  ‘You  need  only  pay  $100  per  annum,  and  as 
long  as  the  $50  of  over-payment  you  made  in  1900 
remains  unexhausted,  your  annual  premiums 
will  be  really  $100,  instead  of  $150  as  stated 
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in  the  policy.’  The  account  in  five  years  would 
be  stated  as  follows: 


1900,  beginning  of  the  insurance  period  premium  paid  $150.00 

1901,  “ “ “ “ “ “ “ 100.00 

1902,  “ “ “ “ “ “ “ 100.00 

1903,  “ “ “ “ “ “ “ 100.00 

1904,  “ “ “ “ “ “ “ 100.00 

1905,  “ “ “ “ “ " “ 100.00 


Total  $650.00 


“Obviously  the  total  amount  of  money  paid 
by  the  policyholder  and  received  by  the  insurance 
company  is  six  hundred  and  fifty  dollars,  and  it 
has  received  no  more,  either  in  cash  or  otherwise ; 
and  on  the  sum  so  received,  it  is  conceded  that 
appellant  has  paid  the  tax  due. 

“If  we  look  only  at  the  method  of  book-keeping 
of  the  appellant  and  have  regard  only  to  the 
terms  it  uses,  there  is  much  in  the  appearance 
of  the  case  thus  presented  to  warrant  the  position 
of  the  Commonwealth  as  to  its  right  to  tax  the  so- 
called  ‘dividends’  said  to  be  annually  credited 
on  the  premiums  due  from  policyholders  but  the 
law  looks  below  the  mere  appearance  of  things, 
and  has  regard  to  the  reality ; and  thus  looking,  it 
sees  that  the  appellant  misuses  the  terms  ‘divi- 
dend’ and  ‘credit’  and,  as  shown  above,  pays 
no  dividend  and  allows  no  credit  ; but  that,  in 
reality,  all  that  it  does  is  to  collect  on  the  first 
premium  a sum  sufficient  to  meet  the  contin- 
gencies of  any  given  year  of  the  future,  and  then 
abstains  from  collecting  any  further  over-pay- 
ment while  the  first  remains  on  hand.” 

The  opinion  in  the  foregoing  case  has  incorporated 
in  it,  somewhat  at  length,  an  opinion  by  the  Appel- 
late Branch  of  the  Court  of  Common  Pleas  of  Penn- 
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sylvania,  in  Commonwealth  vs.  Penn  Mutual  Life 
Insurance  Co.  (1  Dauphin  Co.  Rep.  233)  from  which 
the  following  extracts  have  been  taken. 

“But  we  think  the  so-called  ‘dividends  to  pol- 
icyholders’ are  not  ‘net  earnings  or  income’  and 
do  not  represent  such  earnings,  and  that  defend- 
ant is  not  liable  to  tux  in  respect  to  them.  Not- 
withstanding the  mass  of  testimony  and  ex- 
hibits on  this  point,  including  the  ingenious  ques- 
tions of  the  able  counsel  on  either  side,  followed 
by  answers  from  the  officers  of  the  company, 
called  as  witnesses,  not  always  as  clear  or  in- 
telligent as  might  have  been  expected,  the  facts 
are  few  and  simple,  as  we  have  found  them 
above.  It  is  strenuously  contended  by  the  able 
special  counsel  for  the  Commonwealth  that  be- 
cause these  abatements  are  entered  on  the  books 
of  the  company  as  ‘dividends  to  policyholders’  or 
‘surplus  to  policyholders,’  they  therefore,  repre- 
sent net  earnings  or  income,  and  furnish  a meas- 
ure of  the  liability  of  the  company  to  taxation. 
Whatever  these  statements  may  be  called,  they 
are  in  reality  what  we  have  stated  in  the  find- 
ing of  facts.  The  amounts  they  represent  are 
mere  negative  quantities,  abstract  statements  not 
of  what  is,  or  is  to  be  received  or  to  ‘come  in’ 
but  what  is  not  to  be  received.  The  calculations 
are  made  for  the  express  purpose  of  determining 
how  much  of  the  amount  which  the  company 
might  receive  shall  not  be  received,  and  one  of 
the  items  which  make  up  the  apparent  amount 
upon  the  basis  of  which  this  calculation  is  made, 
is  the  sum  which  was  abated  and  not  received, 
during  the  preceding  year.  In  short,  the  whole 
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proceeding  is  merely  a method  by  which  the 
books  of  the  company  are  made  to  show  what 
would  be  the  actual  gross  debtor  and  creditor 
accounts  of  the  company  if  the  whole  amount 
of  the  premiums  was  collected  and  a part  was 
afterwards  returned  to  the  policyholders,  while 
in  fact  it  is  neither  collected  nor  returned.  * * * 
It  is  a fallacy  to  suppose  that  the  real  nature 
of  the  transaction  is  that  the  policyholder  pays 
his  whole  stipulated  premium  and  receives  his 
share  of  the  dividend  or  distribution  of  surplus.” 

In  State  of  Minnesota  vs.  Mutual  Benefit  Life  In- 
surance Co.,  decided  December  15,  1909,  in  the  Dis- 
trict Court  of  the  second  judicial  district  of  that 
state  (opinion  not  reported),  it  appears  that  a state 
statute  required  insurance  companies  to  pay  an- 
nually a tax  equal  to  two  per  cent,  of  all  premiums 
received  by  them  or  their  agents  in  that  State,  in 
cash  or  otherwise,  during  the  preceding  calendar 
year.  The  claim  was  there  made  by  the  state  that 
the  defendant  company  should  pay  “the  tax  on  an 
amount  represented  by  the  maximum  premiums 
called  for  in  the  policy,  covering  not  only  the  amount 
the  policyholder  pays  each  year  in  cash,  but  also  in- 
cluding any  amount  the  policyholder  receives  credit 
for  on  such  premium  in  the  form  of  a dividend.  In 
short  the  State  claims  the  insurance  company  in  ef- 
fect receives  the  maximum  premium  in  cash  in  this 
State  in  such  year,  although  but  part  is  paid  by  the 
insured  in  cash  and  the  balance  is  in  the  form  of  a 
credit  given  by  the  company  on  account  of  a divi- 
dend allowed.  In  disallowing  the  State’s  claim,  the 
Court  in  its  opinion  says : 
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“The  dividend  declared  in  any  year  is  applied 
in  reduction  of  the  next  maturing  premium  on 
the  policy  of  the  insured.  It  follows  that  where 
a dividend  has  been  apportioned  and  applied  to 
the  reduction  of  the  premium  named  in  the  con- 
tract the  policyholder  pays  to  the  company  and 
the  latter  receives  in  cash  only  the  difference  be- 
tween the  maximum  premium  and  the  amount 
of  the  dividend,  and  these  dividends,  as  the  facts 
disclose,  represent  a surplus  arising  out  of  pre- 
miums previously  paid,  upon  which  the  defend- 
ant company  had  already  paid  the  state  its  two 
per  cent.  tax.  The  word  ‘premium’  as  used  in 
this  statute  is  subject  to  the  limitations  ex- 
pressed in  the  words  which  follow  and  in  a meas- 
ure control  its  use,  to  wit:  ‘Received  in  this 

state  in  cash  or  other  obligations.’ 

“The  statute  apparently  does  not  require  the 
company  to  pay  the  two  per  cent,  tax  on  the  full 
amount  of  premium  named  in  its  policies  in  this 
state.  If  so,  the  law  would  have  so  stated.  On 
the  contrary,  the  language  is  ‘two  per  cent,  on 
all  premiums  received  in  cash  and  other  obliga- 
tions in  this  State.’  ” 

In  Fuller  vs.  Metropolitan  Life  Ins.  Co.,  of  New 
York  (Conn.),  41  Atl.  Rep.  4,  the  Court  said: 

“It  (net  premium)  is  the  sum  paid  yearly  by 
each  to  furnish  the  stipulated  protection  for  all. 
But  the  policyholders  must  pay  not  only  for  the 
cost  of  insurance,  but  also  for  the  expense  of 
management;  so  to  the  net  premium  is  added  a 
sum  deemed  sufficient  to  pay  expenses  and  pro- 
vide for  contingencies,  which  is  called  the  ‘load- 
ing.’ In  this  way,  the  policyholders  pay  the  sum 
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necessary  for  the  cost  of  insurance  and  expense 
of  management.  The  amount  of  the  net  premium 
is  calculated  upon  the  basis  of  certain  tables 
of  mortality  and  upon  the  assumption  that  the 
company  will  receive  a certain  rate  of  interest 
upon  all  its  assets,  and  the  amount  of  the  load- 
ing is  calculated  upon  a certain  assumed  rate 
of  expense.  Now,  it  may  happen  that  the  rate 
of  mortality  experienced  by  the  company  is  less, 
and  the  rate  of  interest  actually  received  is 
greater  than  that  assumed,  and  that  the  ratio  of 
actual  expense  is  less.  In  such  case  the  company 
has  in  reserve  more  than  enough,  with  the  antici- 
pated annual  premiums,  to  provide  for  future 
cost  of  insurance  and  management.  It  has  a sum 
which  is  not  needed  for  the  purpose  for  which 
it  was  paid.  This  sum  is  called  ‘profits.’  It  is 
in  fact  a surplus  resulting  from  over-payments 
by  policyholders.  This  surplus  is  derived  from 
money  paid  by  the  insured  and  received  by  the 
company  for  a particular  purpose,  i.  e .,  provid- 
ing for  cost  of  insurance  expense  of  management. 
If  not  needed  for  that  purpose,  it  should,  in 
equity,  be  returned  to  the  policyholders.  They 
do  not,  however,  own  it,  or  have  any  legal  con- 
trol over  its  distribution.  Part  of  it,  indeed, 
is  derived  from  contributions  of  policyholders 
who  are  dead;  but  the  equity  is  recognized,  and 
it  is  the  duty  of  the  company,  when  a surplus 
is  ascertained,  to  return  such  portion  as  it  does 
not  deem  proper  to  keep  as  a guaranty  fund  to 
the  existing  policyholders  in  equitable  (L  e.,  as 
nearly  as  practicable)  proportion  to  their  over- 
payments or  contributions.  Such  return  of  over- 
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payments  whether  in  cash  or  by  application  on 
future  premiums,  or  by  increase  of  the  amount 
insured,  is  a dividend.  This  is  the  meaning  of 
‘dividend,’  and  the  only  meaning  it  has  or  can 
have  in  connection  with  mutual  insurance.” 
“In  New  York  Life  Insurance  Co.  vs.  Styles,  59 
L.  J.  Q.  B.,  291;  L.  R.  14  App.  Cas.,  381  (1889), 
it  was  held  as  follows : 

“That  the  surplus  premium  income  of  a mu- 
tual insurance  company  derived  from  and  annu- 
ally returned  to  participating  policyholders,  is 
not  assessable  to  income  tax  as  profits  or  gains 
arising  from  any  profession,  trade,  or  vocation 
exercised  in  the  United  Kingdom.” 

In  the  opinions  of  Lords  Herschel  and  MacNagh- 
ten,  the  following  passages  appear: 

“Lord  Herschel : ‘In  the  case  before  us  certain 
persons  have  associated  themselves  together  for 
the  purpose  of  mutual  assurance, — that  is  to  say, 
they  contribute  annually  to  a common  fund,  out 
of  which  payments  are  to  be  made  in  the  event 
of  death  to  the  representatives  of  the  persons 
thus  associated  together.  Those  persons  are 
alone  the  owners  of  the  common  fund,  and  they, 
and  they  alone,  are  entitled  to  the  management 
of  it.  It  is  only  in  respect  of  his  membership 
that  any  person  is  entitled  to  be  assured  a pay- 
ment upon  death.  * * * 

“ ‘Can  it  be  said  that  the  persons  who  are  thus 
associated  together  for  the  purpose  of  mutual 
insurance  carry  on  a trade  or  vocation  from 
which  profits  or  gains  accrue,  to  them?  I can- 
not think  so.  I am  aware  that  the  surplus  in- 
come with  which  we  are  concerned  is  called 
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“profits”  in  the  documents  of  the  appellants.  But 
both  the  learned  Lords  who  formed  the  majority 
in  Last’s  Case  (1)  repudiated  the  idea  that  be- 
cause moneys,  which  were  not  in  fact  profits  are 
erroneously  so-called,  this  would  make  them 
“profits”  within  the  meaning  of  the  Income  Tax 
Acts.  I entirely  concur.  We  must  look  to  see 
whether  they  are  really  so  or  not.  Persons  who 
agree  to  contribute  to  a common  fund  for  mutual 
insurance  certainly  would  not  in  ordinary  par- 
lance be  regarded  as  carrying  on  a trade  or  vo- 
cation for  the  purpose  of  earning  profit.  Let  us 
see  how  the  so-called  profit  arises.  It  is  due  to 
the  premiums  which  the  members  are  required 
to  pay,  being  in  excess  of  what  is  necessary  to 
provide  for  the  requisite  payments  to  be  made 
upon  the  deaths  of  members,  and  not  being,  as 
the  case  states  they  were  intended  to  be,  com- 
mensurate therewith.  This  may  result  either 
from  the  contributions  having,  owing  to  an  erro- 
neous estimate  or  over-caution,  been  originally 
fixed  at  a higher  rate  than  was  necessary,  or 
from  the  death  rate  being  lower  than  was  antici- 
pated. Can  it  be  properly  said  that,  under  these 
circumstances,  the  association  of  mutual  insur- 
ers has  earned  a profit?  The  members  contrib- 
ute for  a common  object  to  a fund  which  is  their 
common  property;  it  turns  out  that  they  have 
contributed  more  than  is  needed,  and  therefore 
more  than  ought  to  have  been  contributed  by 
them,  for  this  object;  and  accordingly  their  next 
contribution  is  reduced  by  an  amount  equal  to 
their  proportion  of  this  excess.  I am  at  a loss 
to  see  how  this  can  be  considered  as  a “profit” 
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arising  or  accruing  to  them  from  a trade  or  vo- 
cation which  they  carry  on.  It  is  true  the  alter- 
native is  allowed  them  of  leaving  the  excess  in 
the  common  fund,  and  so  increasing  their  rep- 
resentatives’ claim  upon  it  in  case  of  death,  but 
I cannot  think  that  this  makes  any  difference. 
Mr.  Bremner  truly  pointed,  out  that  if  these  so- 
called  bonuses  were  to  be  regarded  as  represent- 
ing profits,  it  followed  that  if  the  premiums  were 
trebled  the  profits  would  be  increased  in  propor- 
tion.’ ” 

“Lord  MacXaghten. — ‘Certain  persons  agree  to 
insure  their  lives  among  themselves,  on  the  prin- 
ciple of  mutual  insurance.  They  take  care  to 
admit  none  but  healthy  lives.  They  contribute 
according  to  rates  fixed  by  approved  tables,  and 
they  invite  other  persons  to  come  in  and  join 
them  by  insuring  their  lives  on  similar  terms. 
The  rates  fixed  by  the  tables  are  taken  as  being 
sufficient  to  provide  for  expenses,  to  meet  lia- 
bilities, and  to  leave  a margin  for  contingencies. 
What  is  to  become  of  the  surplus  if  everything 
goes  right?  The  practice  is  to  take  an  account 
every  year  of  assets  and  liabilities,  and  to  give 
the  insured  the  benefit  of  the  surplus,  either  by 
way  of  reduction  of  premium  or  by  way  of  addi- 
tion to  the  sum  insured.  It  can  make  no  differ- 
ence in  principle  whether  the  surplus  is  so  ap- 
plied, or  paid  back  in  hard  cash.  In  either  case, 
it  is  nothing  but  the  return  of  so  much  of  the 
amount  contributed  as  may  be  in  excess  of  the 
amount  really  required.  I do  not  understand 
how  this  excess  can  be  regarded  from  any  point 
of  view,  or  for  any  purpose,  as  gain  or  profit 
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earned  by  the  contributors.  I do  not  understand 
bow  persons  contributing  to  a common  fund  in 
pursuance  of  a scheme  for  their  mutual  benefit 
— haying  no  dealings  or  relations  with  any  out- 
side body — can  be  said  to  have  made  a profit 
when  they  find  that  they  have  overcharged  them- 
selves, and  that  some  portion  of  their  contribu- 
tions may  be  safely  refunded.  If  a profit  can  be 
made  in  that  way,  there  is  a field  for  profitable 
enterprise,  capable,  I suppose,  of  indefinite  expan- 
sion.’ ” 

In  Tenant  v.  Smith,  61  L.  J.  P.  C.,  11;  1892,  A.  C. 
150,  a case  which  arose  under  the  English  Income 
Tax  Act,  Lord  MaeNaghten  said : 

“It  is  a tax  on  income  in  the  proper  sense  of 
the  word.  It  is  a tax  on  what  comes  in — on  act- 
ual receipts  * * * not  on  what  saves  his 

pocket,  but  on  what  goes  into  his  pocket.” 

Gresham  Life  Assurance  Society  v.  Bishop,  71  L.  J. 
K.  B.,  618;  A.  C.  287,  was  also  a case  growing  out  of  a 
provision  of  the  English  Income  Tax  Act,  to  the  ef- 
fect that  “the  duty  to  be  charged  in  respect”  of  inter- 
est arising  from  foreign  securities,  “shall  be  com- 
puted on  a sum  not  less  than  the  full  amount  of  the 
sums  which  have  been  or  will  be  received  in  Great 
Britain,  in  the  current  year  without  any  deduction 
or  abatement.” 

It  was  held  that  the  tax  was  to  be  assessed  on  the 
amount  of  such  interest  as  was  actually  received  in 
that  country  during  the  year,  and  not  on  the  amount 
constructively  received  in  yearly  accounts  of  profit 
and  loss. 

The  above  cases  furnish  a clear  exposition  of  the 
nature  and  character  of  the  dividends  considered  in 
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this  case.  Not  only  is  their  reasoning  inherently  per- 
suasive, but  their  authority  is  enhanced  by  the  fact 
that  there  are  no  conflicting  decisions,  or  at  least 
none  have  been  brought  to  the  court’s  attention. 
Counsel  for  the  government  denies  not  so  much  their 
intrinsic  weight  as  their  relevancy,  claiming  that  the 
act  under  consideration  has  abrogated  or  nullified 
them.  In  other  words,  it  is  contended  that  by  the 
express  language  of  the  act  no  dividends  declared 
by  life  insurance  companies,  can,  in  the  ascertainment 
of  their  net  income,  be  deducted  from  their  gross  in- 
come. No  distinction  between  dividends  is  admitted, 
no  matter  how,  for  what  purpose,  or  from  what  fund 
declared,  or  whether  paid  or  unpaid,  all  are  alike, 
and  all  must  be  taxed  because  they  represent  income 
“received.”  If,  however,  as  contended,  Congress  had 
in  mind  the  cases  above  cited,  and  intended  by  the 
clause  of  the  act  in  question  to  overrule  them,  it  can 
hardly  be  urged  that  it  used  very  clear  or  apt  lan- 
guage to  express  its  intention.  On  the  contrary,  it 
would  appear  from  its  language,  that  it  intended  to 
give  those  cases  its  approval,  and  adopt  and  continue 
the  distinction  thereby  created.  In  seeking  to  ascer- 
tain the  intention  of  Congress,  it  seems  but  reason- 
able to  assume,  in  the  absence  of  anything  to  the  con- 
trary, that  it  used  the  word  “dividends”  as  applied  to 
insurance  companies,  in  the  sense  it  had  long  and 
generally  borne  in  insurance  matters,  which  sense 
had  moreover  been  confirmed  by  repeated  judicial  de- 
cisions. The  term  should,  in  other  words,  be  given 
what  might  not  inappropriately  be  called  its  trade 
signification.  Hedden  v.  Richard,  149  U.  S.,  346. 
Hence,  when  it  refers  to  dividends  “paid”  it  means 
dividends  paid,  and  not  an  application  of  excess  pre- 
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mium  payments  in  abatement  or  reduction  of  subse- 
quent premiums.  The  word  “paid”  as  used  by  Con- 
gress, is  highly  significant.  It  clearly  shows  that  it 
had  cash  payments  in  mind.  Not  only  does  this  ap- 
pear from  its  inherent  meaning,  but  by  its  use  in 
other  clauses  of  the  section  providing  for  deductions 
from  gross  income.  The  expression  “gross  income”  as 
used  in  the  act,  means  gross  cash  receipts  and  the  de- 
ductions which  were  directed  to  be  made  therefrom, 
in  order  to  ascertain  net  “income”  “received,”  were 
deductions  of  cash  expenditures.  The  principle  of 
cash  receipts  and  cash  expenditures,  underlies  the 
structure  of  the  entire  section.  To  hold  that  “paid” 
has  a different  meaning  when  applied  to  dividends 
from  that  given  it  in  several  clauses  of  the  immediate 
context  would  be  unwarranted.  It  should  be  held 
to  mean  dividends  which  have  been  paid  in  cash  dur- 
ing the  year,  and  repaid  to  the  company  as  premiums. 
Counsel  for  the  complainant,  speaking  of  such  divi- 
dends well  say,  “unless  so  received  and  paid  back 
to  the  company,  they  do  not  constitute  ‘income’  ‘re- 
ceived,’ the  question  of  income  is  to  be  determined 
not  by  what  the  parties  might  do,  but  by  what  they  do 
do.”  If,  therefore,  a policyholder  by  the  express  pro- 
vision of  his  policy  elects  to  have  a previous  over  pay- 
ment of  premium  applied  in  reduction  of  a succeeding 
stipulated  premium,  what  he  pays,  and  all  that  he 
pays,  or  can  be  required  to  pay,  is  the  reduced  pre- 
mium, and  that  is  all  that  the  company  received  by 
way  of  income  and  all  that  it  is  liable  to  be  taxed 
for.  Such  a construction  of  the  act  in  no  wise  con- 
travenes its  purpose,  which  was  to  subject  to  taxation, 
cash  dividends,  which,  as  statistics  show,  form  a 
very  large  item  in  insurance  business.  Since  then 
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there  is  subject  matter  which  the  clause  of  the  act 
plainly  embraces,  there  is  neither  reason  nor  pro- 
priety in  broadening  its  scope  by  construction  so  as 
to  make  it  include  that  which  by  strong  implication 
at  least,  it  excludes.  To  do  so  would  be  violative  of 
one  of  the  chief  rules  of  construction  applicable  to 
acts  concerning  taxation. 

Before  leaving  this  branch  of  the  case,  it  seems 
proper  to  say  that  dividends  of  the  kind  under  con- 
sideration, should  not  be  confused  with  dividends  de- 
clared in  the  case  of  a full-paid  participating  policy 
wherein  the  policyholder  has  no  further  premium 
payments  to  make.  Such  payments  having  been  duly 
met,  the  policy  has  become  at  once  a contract  of  insur- 
ance and  of  investment.  The  holder  participates  in 
the  profits  and  income  of  the  invested  funds  of  the 
company.  His  case  is,  therefore,  radically  different 
from  that  of  a policyholder  whose  dividend  represents 
merely  the  excess  cost  of  his  insurance ; which  excess 
at  his  request,  and  pursuant  to  the  terms  of  his  policy, 
has  been  applied  in  abatement  or  reduction  of  a fu- 
ture premium.  But  it  may  be  urged  that  the  fund  for 
which  the  so-called  dividends  are  declared  on  mutual 
policies  is  likewise  largely  derived  from  interest  on 
the  company’s  investments  and  that  this  shows  that 
in  a real  sense  such  dividends  are  after  all,  declared 
from  the  earnings,  profits  or  income  of  the  company. 
This  proposition  might  be  entitled  to  weight  were  it 
not  for  the  fact  that  insofar  as  the  fund,  from  which 
such  dividends  are  declared,  is  produced  from  inter- 
est on  the  company’s  invested  funds,  it  has  already 
been  subjected  to,  and  has  paid  taxes  under  the  act  in 
question. 
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Furthermore,  while  perhaps  not  illegal,  it  is  in  a 
sense  unfair,  and  therefore  presumably  contrary  to 
the  intention  of  Congress,  as  between  a mutual  com- 
pany and  a stock  company,  to  tax  the  dividends  in 
question,  as  income  received.  The  policyholder  in  a 
stock  company  pays  a uniform  and  fixed  premium  each 
year,  the  premium  in  his  case  is  not  “loaded”  but  is 
presumed  to  represent  cost  as  nearly  as  may  be,  for 
the  reason  that  the  stability  of  his  policy  is  assured 
by  the  stock  of  the  company,  and  not,  as  in  the 
mutual  plan,  by  premium  payments  avowedly  in  ex- 
cess of  the  cost  of  the  insurance.  It  would  seem  to 
be  fair  and  equitable  therefore,  between  the  two 
classes  of  companies,  to  tax  them  upon  the  premiums 
actually  paid  them  by  their  policyholders  and  not  to 
tax  one  class  upon  premium  payments  actually  re- 
ceived and  the  other  upon  payments  which  at  the 
utmost  are  only  “constructively  received.” 

My  conclusion  therefore,  is  that  by  the  clause  in 
question,  Congress  did  not  overrule  the  authorities 
above  cited,  but  on  the  contrary  crystalized  them 
into  statute  law,  and  by  so  doing,  exempted  from 
taxation  dividends  of  the  character  , in  controversy. 

The  next  question  for  consideration  is  whether  the 
so-called  supplementary  policy  contracts  should  be 
represented  in  the  reserve  fund.  Concerning  such 
contracts,  the  statement  of  the  case  is  as  follows : 
“The  plaintiffs  policies  contain  an  option  to 
have  proceeds  paid  in  annual  instalments  for  a 
given  term  of  years  or  during  the  lifetime  of  the 
beneficiary  instead  of  in  one  sum.  If  the  option 
is  exercised  such  policy  upon  which  payments 
have  fallen  due,  are  styled  supplementary  policy 
contracts. 
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“In  life  insurance,  the  word  ‘reserve’  means 
the  sum  which  the  company  must  have  on  hand 
in  order  to  meet  its  policy  obligations.  The 
Company’s  reserve  is  also  defined  as  the  value  of 
all  its  outstanding  policies.  The  Insurance  Com- 
missioners of  New  Jersey  and  Insurance  Commis- 
sioners of  the  other  States,  of  the  United  States, 
require  the  plaintiff  to  cover  its  obligations  on 
supplementary  policy  claims  by  reserve  for  that 
purpose.” 

The  question  is  whether  the  Commissioner  of  Inter- 
nal Revenue  had  the  right  to  deduct  from  the  com- 
pany’s return  the  net  additions  to  reserve  on  account 
of  supplementary  policy  claims,  on  the  ground  that 
they  were  not  required  by  law.  These  obligations 
seem  to  come  fairly  within  the  definitions  of  reserve, 
as  above  given.  Notwithstanding  the  policyholder  has 
died,  there  still  remain  unpaid  under  the  policy,  cer- 
tain instalments  not  presently  due,  but  which  will  ma- 
ture from  time  to  time  in  the  future.  These  are  as 
much  policy  obligations  as  they  would  have  been  if 
payable  in  one  sum  immediately  upon  the  death  of  the 
insured.  They  have  a value  and  that  value  must  be 
estimated,  and  when  estimated,  adequate  provision 
made  for  their  payment  as  they  mature,  which  can 
only  be  done  by  the  establishment  of  a suitable  re- 
serve. Furthermore,  such  reserves  are  “required  by 
law”  within  the  meaning  of  the  act.  As  appears  by 
the  agreed  statement  of  facts,  the  commissioners  of 
insurance  of  all  the  states  require  the  establishment 
of  a reserve  to  cover  the  obligations  of  the  company 
on  such  supplementary  policy  contracts.  This  fact 
of  itself  tends  strongly  to  show  that  they  are  required 
by  law.  Indeed,  the  companies  cannot  transact  busi- 
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ness  in  the  several  states  except  upon  compliance  with 
such  regulations.  It  also  appears  in  the  stipulation 
that  “life  insurance  experts  and  actuaries  consider 
supplementary  policy  claims  as  included  in  the  term 
‘outstanding  policies/  and  as  properly  represented 
in  the  reserve  fund  of  the  company.”  Such  testi- 
mony is  expert  testimony  of  the  highest  character  and 
ought  not  to  be  ignored.  Furthermore,  the  statute  of 
New  Jersey,  entitled,  “An  Act  to  provide  for  the 
regulation  and  incorporation  of  insurance  companies, 
and  to  regulate  the  transaction  of  insurance  business 
in  this  state,”  approved  April  3,  1902  (Comp.  Stat, 
N.  J.  p.  2836)  by  Sec.  24,  requires  that  “the  Commis- 
sioner of  Banking  and  Insurance  shall  annually  make, 
or  cause  to  be  made,  valuations  of  all  outstanding 
policies  of  every  life  insurance  company  doing  busi- 
ness in  this  state”  and  by  Sec.  56  of  the  same  act,  it 
is  provided  that  the  Commissioner  of  Banking  and 
Insurance  may  apply  for  the  appointment  of  a re- 
ceiver whenever  he  shall  ascertain  by  examination  of 
any  life  insurance  company,  “that  the  assets  are  not 
equal  to  the  net  value  of  all  outstanding  policies.” 
Since  then  it  appears  that  policy  claims  of  the  charac- 
ter referred  to,  are  outstanding  policy  obligations  of 
the  company,  which,  although  not  presently  payable, 
have  a value  capable  of  ascertainment,  it  follows  that 
they  are  required  by  law  to  be  represented  in  the  re- 
serve for  their  security  and  protection. 

Thus  in  Bankers  Life  Insurance  Company  v.  Hol- 
land (Vt.)  48  Atl.  Rep.  435,  the  court  said: 

“A  life  insurance  company  is  chargeable  with 
what  is  called  a premium  reserve  representing 
what  it  must  have  in  hand  to  meet  its  ultimate 
liability  on  its  policy.” 
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And  in  New  Haven  Trust  Company  v.  Gaffney 
(Conn.)  47  Atl.  Rep.  760,  the  court  in  speaking  of 
the  reserve  which  life  insurance  companies  are  ordi- 
narily required  to  maintain,  said : 

“Such  a reserve  is  a fund  which  must  equal  in 
amount  at  all  times  the  aggregate  policy  liabili- 
ties at  their  then  present  value.” 

My  conclusion  on  this  branch  of  the  case  is,  that 
these  supplementary  policy  contracts  are  required  by 
law,  to  be  represented  in  the  reserve  fund,  and  that 
so  much  of  that  fund  as  is  annually  set  apart  for  that 
purpose,  is  not  subject  to  the  tax  in  question. 

The  third  point  is  whether  for  the  purpose  of  taxa- 
tion, the  corporation’s  statement  should  be  made  on 
a cash  or  revenue  basis,  or  stated  in  another  way, 
whether  uncollected  and  deferred  premiums  and  in- 
terest accrued  and  due,  but  not  actually  received,  are 
proper  subjects  of  taxation.  The  statement  of  facts 
concerning  uncollected  and  deferred  premiums  and 
interest,  due  and  accrued,  but  unpaid,  is  in  part  as 
follows : 

“State  Insurance  Commissioners  require  insur- 
ance companies  to  report  each  year  the  amount 
of  uncollected  and  deferred  premiums  as  of  the 
end  of  that  year,  but  do  not  allow  them  to  enter 
them  upon  their  books  as  assets. 

“ ‘Uncollected  premiums’  are  stipulated  premi- 
ums which  have  fallen  due  but  concerning  the 
payment  of  which  the  company  has  not  been  ad- 
vised at  its  Home  Office. 

“Policyholders  have  the  option  of  paying  yearly 
premiums  in  semi-annual  or  quarter-annual  in- 
stallments. The  portion  or  portions  of  yearly 
stipulated  premiums  for  the  year  just  ended, 
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which  have  not  fallen  due  at  the  end  of  the  calen- 
dar year,  are  called  ‘deferred  premiums/ 

“The  company  never,  in  fact,  receives  the  full 
amount  of  the  uncollected  and  deferred  premi- 
ums outstanding  at  any  time,  and  does  not  enter 
them  on  its  books  of  account,  except  as  actually 
received  at  the  Home  Office. 

“The  company  did  not  include  these  items  in 
its  return  to  the  Collector  of  Internal  Revenue 
for  either  of  the  years  1909  and  1910. 

“Interest  due  but  unpaid  and  interest  accrued 
on  the  plaintiff’s  investments  are  not  entered  in 
the  plaintiff’s  books  of  account ; nor  did  the  plain- 
tiff include  those  items  in  its  returns  of  income 
for  the  years  1909  and  1910,  made  to  the  Collector 
of  Internal  Revenue.” 

The  insurance  departments  of  the  different  states 
require  the  return  to  be  made  on  a cash  basis,  and 
this  would  seem  to  be  the  natural  and  proper  method, 
since  when  so  made,  nothing  but  actual  receipts  and 
expenditures  are  shown.  Such  a method  is  clear  and 
exact,  while  on  the  revenue  basis  many  items  are 
necessarily  open  to  more  or  less  of  speculation  and 
uncertainty.  Furthermore,  the  cash  plan  meets 
every  requirement  of  the  situation  and  in  a series  of 
years  would  disclose  and  subject  to  taxation  every- 
thing received  by  a company.  The  question  for  de- 
termination, however,  is  not  which  is  the  better 
method,  but  which  does  the  statute  require.  That 
law  provides  that  the  tax  is  to  be  “one  per  centum 
upon  the  entire  net  income  over  and  above  five  thou- 
sand dollars  received  by  it  from  all  sources  during 
such  year,  exclusive  of  amount  received  by  it  as  divi- 
dends upon  stock  of  other  corporations,  joint  stock 
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companies  or  associations,  or  insurance  companies, 
subject  to  tlie  tax  hereby  imposed.”  This  language 
seems  clearly  to  indicate  that  the  net  income,  which 
is  the  measure  of  taxation,  means  what  has  actually 
been  received  and  not  that  which,  although  due,  has 
not  been  received,  but  its  payment  for  some  rea- 
son deferred  or  postponed.  Furthermore,  an  exami- 
nation of  the  act  shows  that  the  net  income  is  to  be 
ascertained  by  deducting  from  the  gross  income : 

(First)  “All  the  ordinary  and  necessary  ex- 
penses actually  paid  within  the  year  out  of  in- 
come in  the  maintenance  and  operation  of  its 
business  and  properties.” 

(Second)  “All  losses  actually  sustained 
within  the  year , etc.  Also  the  sums  other  than 
dividends  paid  within  the  year  on  policy  and  an- 
nuity contracts,  and  the  net  addition,  if  any,  re- 
quired by  law  to  be  made  within  the  year  to  re- 
serve funds.” 

(Third)  “Interest  actually  paid  within  the 
year  on  its  bonded  and  other  indebtedness,  etc. 
* * * and  in  the  case  of  a bank,  banking  associa- 
tion or  trust  company,  all  interest  actually  paid 
by  it  within  the  year  on  deposit 

(Fourth)  “Also  all  sums  paid  by  it  within  the 
year  for  taxes,  etc.” 

(Fifth)  “All  amounts  received  by  it  within 
the  year  as  dividends  upon  stock  of  other  corpo- 
rations, joint  stock  companies  or  associations, 
or  insurance  companies,  subject  to  the  tax 
hereby  imposed.” 

Since,  then,  the  language  of  the  act  is  explicit  in 
permitting  only  such  deductions  from  the  gross  in- 
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come  as  were  actually  paid  during  the  current  year, 
it  would  be  strange,  indeed,  if  on  the  opposite  side 
of  the  account,  the  company  were  charged  with  what 
it  had  not  received  during  the  current  year.  No  rea- 
son appears  or  has  been  suggested  for  so  radical  and 
unwarranted  a departure.  Furthermore,  the  word 
“income”  means,  as  already  shown,  that  which  has 
come  in,  and  not  that  which  might  have  come  in,  but 
did  not.  If  expenditures  mean  what  has  been  paid 
out,  or  outgoes,  then  income  means  what  has  come  in, 
or  receipts.  The  matter,  however,  does  not  rest  en- 
tirely upon  arbitrary  statement,  since  there  are  a 
number  of  cases  which  throw  light  upon  the  question. 

In  United  States  vs.  Shillinger,  14  Blach.,  71;  Fed. 
Cas.  No.  16228,  it  is  held,  “that  in  the  absence  of  any 
special  provision  of  law  to  the  contrary,  income  must 
be  taken  to  mean  money  and  not  the  expectation  of 
receiving  it,  or  the  right  to  receive  it  at  a future 
time.”  In  United  States  vs.  Indianapolis  and  St. 
Louis  R.  R.  Co.,  113  U.  S.,  711,  it  was  held  that  a tax 
of  two  and  a half  per  centum  directed  to  be  “levied 
and  collected  for  and  during  the  year  1871,  on  the 
amount  of  all  interest  or  coupons  paid  on  bonds  of 
certain  corporations,  “whenever  and  wherever  the 
same  shall  be  payable,”  did  not  cover  interest  earned 
during  the  year  1871,  but  payable  thereafter.  To  the 
same  effect  is  Railroad  Co.  vs.  United  States,  101  U. 
S.,  543-550.  In  People  vs.  San  Francisco  Savings 
Union,  13  Pac*.  Rep.,  498,  it  was  held  that  interest  ac- 
crued but  not  payable  and  interest  accrued  but  not 
paid,  secured  by  mortgages  drawing  interest,  are  not 
“surplus  profits,”  the  court  said : 

“Under  these  definitions,  it  is  not  easy  to  com- 
prehend how  profits  or  surplus  profits  can  con- 
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sist  of  earnings  never  yet  received.  The  term 
imports  an  excess  of  receipts  over  expenditures, 
and  without  receipts  there  cannot  properly  be 
said  to  be  profits.  Money  earned  as  interest, 
however  well  secured,  or  certain  to  be  eventually 
paid,  cannot,  in  fact,  be  distributed  as  dividends 
to  stockholders,  and  does  not  constitute  surplus 
profits  within  the  meaning  of  the  statute.” 

It  seems  almost  to  border  upon  absurdity  to  speak 
of  income  as  including  that  which  has  not  been  re- 
ceived and  which  in  the  ordinary  uncertainties  of 
business,  may  never  be  received.  How  can  it  be  af- 
firmed of  unpaid  interest  that  it  will  ever  be  paid, 
or  if  so,  when?  The  same  is  true  of  uncollected  and 
deferred  premiums.  It  is  manifestly  impossible  to 
tell  when,  if  ever,  they  will  be  paid.  The  policyholder 
is  under  no  legal  liability  to  pay  them.  He  may  neg- 
lect or  refuse  to  pay  them,  and  thereby  lapse  his  pol- 
icy. But  that  is  all;  he  cannot  be  sued  for  them; 
they  are  not  debts.  The  company  therefore  properly 
refuses  to  treat  such  unpaid  items  as  receipts.  They 
are  neither  receipts  nor  income  until  paid.  My  con- 
clusion is  that  the  act  contemplates  that  the  required 
statement  shall  be  made  upon  a cash  basis;  that  is, 
upon  a basis  of  money  actually  received  and  expendi- 
tures actually  paid  during  the  current  year.  Such  a 
method,  and  such  only,  is  fair  to  both  parties,  and 
was  substantially  so  admitted  at  the  argument,  on 
behalf  of  the  government. 

The  fourth  and  last  point  for  consideration  is, 
whether  expenditures  for  replacing  furniture,  etc., 
should  be  considered  as  an  investment  or  an  expense. 
The  statement  of  the  case  concerning  this  item  is  com- 
paratively short,  and  may  well  be  given  in  its  entirety 
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“In  1909,  the  plaintiff  expended  $1,213  for  or- 
dinary renewals  of  offiice  furniture;  in  1910  the 
plaintiff  expended  $1,379  for  ordinary  renewals 
of  office  furniture,  $1,808  for  ordinary  renewals 
of  attendants’  uniforms,  door  mats,  window 
shades,  awnings,  small  hardware,  oils  and  other 
articles  of  like  character;  also  the  sum  of  $2,- 
244  for  ordinary  renewals  of  electrical  equip- 
ment, consisting  of  lamps,  alterations  of  fixtures, 
shades,  meters,  fans,  plugs,  wiring,  etc.  These 
expenditures  were  no  greater  than  the  average 
of  similar  expenditures  for  other  years,  and  did 
not  exceed  five  per  cent,  of  the  cost  of  all  the 
plaintiff’s  existing  furniture  and  equipment  simi- 
lar to  the  articles  detailed. 

“None  of  the  items  mentioned  are  considered  in 
the  plaintiff’s  books  or  statements  as  assets,  be- 
cause of  their  rapid  depreciation.  The  Insur- 
ance Departments  of  the  several  States  refuse 
to  allow  them  as  an  asset.  They  are  not  per- 
manent benefits,  but  simply  replacements  on  ac- 
count of  wear  and  tear  to  the  Home  Office  equip- 
ment. 

“In  its  returns,  the  plaintiff  claimed  a deduc- 
tion from  income  on  account  of  these  expenses. 
The  Commissioner  amended  the  plaintiff’s  re- 
turns so  as  to  exclude  that.  The  result  was  an 
increase  of  additional  tax  on  plaintiff  by  the  sum 
of  $66.46.” 

The  statement  of  facts  of  itself  practically  settled 
the  question.  The  statute  permits  a deduction  from 
the  gross  income  of  the  corporation,  among  other 
items  of  “all  the  ordinary  and  necessary  expenses  ac- 
tually paid  within  the  year,  out  of  income  in  the  main- 
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tenance  and  operation  of  the  business  and  properties,” 
and  also  “a  reasonable  allowance  for  depreciation  of 
property,  if  any.”  The  foregoing  extract  from  the 
statement  of  the  case,  shows  that  the  articles  men- 
tioned are  of  a perishable  and  transient  nature,  and 
may  not  properly  be  denominated  assets.  It  also 
shows  that  the  various  insurance  departments  of  the 
several  states,  refuse  to  allow  them  as  assets.  Prob- 
ably if  any  of  the  items  specifically  mentioned,  could 
be  considered  of  a permanent  character,  it  would  be 
that  of  office  furniture,  but  of  this  the  stipulation 
says  that  it  was  for  “ordinary  renewals.”  The 
amount  expended  therefor  was  practically  the  same 
for  the  years  1909  and  1910.  Hence  the  expression, 
“ordinary  renewals”  may  fairly  be  taken  to  mean  an- 
nual renewals;  while  of  all  the  items  it  is  said  “they 
are  not  permanent  benefits  but  simply  replacements 
on  account  of  wear  and  tear,”  and  again,  that  the 
expenditures  were  “no  greater  than  the  average  of 
similar  expenditures  of  other  years.”  The  items  are 
small  and  should  properly  be  charged  to  maintenance ; 
they  apparently  did  no  more  than  maintain  in  proper 
condition  and  repair,  the  ordinary  equipment  of  of- 
fice furniture  and  supplies.  In  Grant  vs.  Hartford 
& N.  H.  R.  R.  Co.,  95  U.  S.  225,  Mr.  Justice  Bradley, 
in  construing  the  Internal  Revenue  Act  of  1864,  says 
at  page  227 : 

“The  object  of  the  law  was  to  impose  a tax  on 
net  income  or  profits  only;  and  that  cannot  be 
regarded  as  net  income  or  profits  which  is  re- 
quired and  expended  to  keep  the  property  up  in 
the  usual  condition  proper  for  operation.  Such 
expenditures  are  properly  classed  with  repairs 
which  are  a part  of  the  current  expenses.” 
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It  was  admitted  at  the  trial  by  counsel  for  the  gov- 
ernment, that  under  a more  recent  ruling  of  the  In- 
ternal Revenue  Commissioner  such  items  are  now  al- 
lowed to  be  deducted  from  the  gross  income  of  the 
corporation.  But,  however,  that  may  be,  it  seems 
clear  from  the  character,  kind  and  amount  of  expendi- 
ture, that  they  afford  a proper  ground  of  deduction, 
and  it  is  so  determined. 

Counsel  for  the  respective  parties  entered  into  a 
supplemental  stipulation  fixing  the  amount  for  which 
the  plaintiff  would  be  entitled  to  judgment — as  to 
each  item  which  should  be  found  in  its  favor,  the 
stipulation  follows: 

“It  is  agreed  that  if  the  Court  finds  for  the 
plaintiff  on  any  of  the  following  items,  the 
amount  for  which  plaintiff  will  be  entitled  to 
judgment  as  to  each  item  shall  be  the  sum  stated 
opposite  the  item,  with  interest  from  January  6, 
1912. 


1. 

“If  the  Court  finds  that 
so-called  dividends  are  not 
‘income’  ‘received,’  plain- 
tiff will  be  entitled  to 
judgment:  ‘(a)  For  divi- 

dends allowed  in  reduction 
of  renewal  premiums ....  $35,605.43 
“(b)  For  dividends 
applied  to  purchase  ad- 
ditional insurance  or  to 
shorten  endowment  term.  13,880.34 

$49,485.77 
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2. 

“If  the  court  finds  that 
the  increase  in  reserve  for 
so-called  ‘supplementary 
policy  contracts’  is  a part 
of  the  ‘net  addition  re- 
quired by  the  law  to  be 
made  to  reserve  funds,’ 
plaintiff  will  be  entitled  to 
judgment  for 

3. 

“If  the  court  finds  that 
the  plaintiff’s  returns  were 
correctly  made  upon  a 
‘cash’  basis,  plaintiff  will 
be  entitled  to  judgment 


by  reason  thereof;  (a) 

For  deferred  premiums 
(Agreed  Facts,  Para- 
graph 14)  $1,499.69 

“(b)  For  interest  due 
or  accrued,  but  uncol- 
lected ( Agreed  Facts, 

Paragraph  15)  3,041.94 

“(c)  For  matured  en- 
dowment policies  49.02 


4. 

“If  the  Court  finds  that 
plaintiff’s  expenditures 
for  furniture,  etc.,  were 
ordinary  and  necessary  ex- 
penses, plaintiff  will  be  en- 
titled to  judgment  by  rea- 
son thereof,  for 


5,357.99 


4,590.65 


66.46 
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The  items  having  all  been  found  in  favor  of  the 
plaintiff,  judgment  will  accordingly  he  entered  there- 
on, pursuant  to  the  above  stipulation,  in  favor  of  the 
plaintiff  and  against  the  defendant,  upon  the  first 
item  for  $49, 485.77 ; upon  the  second  item  for  $5,- 
357.99;  upon  the  third  item  for  $4,590.65  and  upon 
the  fourth  item  for  $66.46  with  interest  upon  each 
item  from  January  6,  1910. 

JOSEPH  CROSS, 
Judge. 
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United  States  of  America, 
District  of  New  Jersey. 


I,  George  T.  Cranmer,  Clerk  of  the  District  Court 
of  the  United  States  of  America,  for  the  District  of 
New  Jersey,  in  the  Third  Circuit,  do  hereby  certify 
the  foregoing  to  be  a true  copy  of  the  original  opinion 
on  file,  and  now  remaining  among  the  records  of  the 
said  Court,  in  my  office. 

In  testimony  whereof,  I have  hereunto 
subscribed  my  name  and  affixed  the  Seal 
(seal)  of  the  said  Court,  at  Trenton,  in  said  Dis- 
trict, this  twenty-ninth  day  of  July,  nine- 
teen hundred  and  twelve. 

GEORGE  T.  CRANMER, 
Clerk  District  Court,  TJ.  8. 
by  C.  S.  CHEVRIER, 

Deputy. 


